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of admlssmns damagmg to hls, case’ and of facts whlch Were -

1ndub1tably within_ his knowledge was-still more” unmlstakeably &
(hsmgenuous, and as it is clear that if, instead of protracting the
-case' by prevarications and unjustifiable contentlons, he had in his
Wrxtten statements, or unmlstakeably a¥ an early stage in the

“suit, dlsclosed his intention of impugning plaintiff’s interest in a -

* trade-mark referred to in - the pleadings of both “parties as the
plamtxﬁ’s, the case would have been. dlsposed of or reconstltuted

’ elther without an appearance ‘of either party or at least the costs

of these protracted proceedmgs Would have been almost entlrely, f-‘
1f not altogether; avoided, ST T
. Under these cmcumstances, in. dlSIIllSSll‘lC" the plamtxﬁ’s smt )

. no order is made as to costs. L

GLL e e T T T Smtchsmzssed

Attorneys for plalntlff --M esrrs. éBwknell, M'erwanjz amZ
Motzlal SEELNY ~
Attorneys for defendants .-—Messrs. »S’metham, Blomd & Noble -
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1'!5 APPELLATE CIVIL

Before .Mr Justwe Ranade and Mr, Justice 07 owe,

A BAI JADAV AND OTHERS (oamnun DEFENDANTB Nos 1 To 3),
APPELLANTS, v NARSILAL AND ANOTHER (ORIGINAL mermrs),
o ST BESPONDE\ITS. : :

el

- Succession to . vatan—Successzmb tlw'oug/b females—Bombay Act ITI of -
"1874, séction 5, as amended lzy sectwns 1 mwl 2 qf Bombay Act Vof 1886—
i Alwnatwn ofvatan.:';m" S v e P

S s ~.

A satan Tn Guzerat does not cease to' be vatan property as - deﬁned by'r

section 4 of Bombay Act 11T of 1874, - merely because a service: commutation -
" settlement has beéen effected, = Such a sottlement does ‘not cha.nge the nature of
* the property s1mply becanse service is not demanded, - -

-As far as {he power of- alienation is “concerned, if 1t is gra.nted by the settle-ff

‘ “ment; it cannot be taken away- by the change 1ntroduced in sectlo_n 5. of’;f
. “Bombay Act IIT of 1874 by section 1 of Bombay Act V of 1886. °

" ‘Section-2 of- Act V of 1886 (whwh amends soction 5 of Act III' of 1874)

- givesar preference- a ma.le members of the vatan famlly ovel‘ persons clmmmg
through femalesr . : - k . P

Second Appeaﬂs 1\05. 192 ‘and 294 0£ 1900‘ s
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- orrgmelly appertammg to such va.tan had ceased to be demanded. . -
One Niamatrai was a vatanddr in Guzerat. Ho died in 1844, lea,vmg behind B
lnma w1dow, a daughter, and a separated brother. . Hm property - eonsisted of .- Nagstn Al il

certam pasaita’ lands and:a cash allowance attached to his vatan. In 1868 Gov-

emment effected _a ‘service settloment with  the- vatandwr by -which the’ ‘vatan.

prope1ty was continued to Niamatrai's- heifs, free from all hablhty to-rénder

any services in connection "with the vaten. . In 1880 Niamatrai’s widow died; -

“ her: daughter having predeceased her. Thereupon’ pla.mtlﬁ’s, who were the sons -

“'of - Nigmutrai’s daughter, sued to establish their_title' as helrs to the vatan -

pr0perty a5 against the defendants who wore the son's’ sous of Nla,matrale
T separated brother, - e

~-Held, tha.t “under section 2 of Bombay Act v oE 1886, p’amtlﬁ’s, as ola1mmg :

thronfrh a female, were not entitled to suceeed to Niamatrai's vatan property in

preference to the' defendants who were male: members of the deceased vatom- :

dars family. - ] ,; e S ‘~_ -

- SEcoND appeal from the decision of Réo Bahédur Knshnamukh

; A. Mehta, Acting First Class Subordma.te J udge, AP, of Broach,
reversmo' the decree of Khén Séheb J.- Er Modl, Second Class’
bubordmate Judge at Ankleshwar. L '
One Niamatrai, a heredxtary vatamldr of- the Broach Dlstrlct .

- d1ed in 1844 possessed of certain lands and an-annual cash allows-
~ance-of Re. 84-8-4 received from the Government 'lreasury. ‘

: Thle property was his servxce vatan property. B
- He left him sorviving a w1dow Bai Shlvaaanga., 2 dauvhter,‘

1 Prankore, and two separated brothers Mehtabrai and Anandram,
The followmg table expla.ms the relatlonshlp of the partles to.

o the present suxt : : : e

1

. o ,;' Ohhabxbzu. SR T 3
S »;Meldtabrai, .« - . Anandram,’-© - ... Niamatrai, \

. died 1864, =L Qed 1857, - - T - - died in 1844, .
R RS B - : Hlszdow,Bax e
..~ Shivagangs, . . -

B dled in 18 9, T

S~ Papmadral, -0 0 -0 -Partabrai, o - T
died 1868, - .. - died 1879, . o - .
GRS . e e s ©. " - Prankore, - .~
wAdaughter, T .o oo e - oo dled 1863, .
oo ] N o7 Jivanram,. T Balvanb, o - A R
2 Jadav, o "7 defendant - - defendant S
_defendant No,-8.- - No, 1, .- ‘Now2o oo T v
e Nesshilal, " - Chimaslal,
R Tortoses e e plaintif - pla.mtrﬁ'
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In 1856 Shlvcgange, wrdow of Nlamatral brou ght a suit aga.mst
her nephew Parmadrai, son of Mehtab1a1 allegmg that"after her
husband’s death, Mehtabrai and his son had dispossessed her of -

;[von xxv._:fi

 the pasazta lands and gotb the cash allowance transferred to theu

.- names. : : . S .
" This smt was pnva.tely compronnsed and it was agreed that -
- -the lands and the cash allowance should be held by Parmadmr,_;
“on his- undertaking to dlscharoe Niamatrai's debts and pay his. -

widow, Bai Shivaganga, a yearly allowance of Rs 42 durmg her

[

lifetime, -~

- -In accordence\ With thls complomlse, a consent decree wasi;
* passed in 1857. :
.- In 1863 Shlvawangas dauohter, Prankore dled leavmd two_

sons, Narshilal and Chimanlal (the plaintiffs).

o In 1868 the services attached to the vatan - Were i dlspensed ;f‘
B W1th and a sanad 1ssued by Govelnment to the followmd effect :

-

"« The wtan, asnow conﬁrmed shall be contmued W1thout demand cf service -
. oor a.ny objection or questlon on the part: of Government as to title to. whomso-‘ ;

ever shall from time to time be:the lawful holder thereof, but w1thout ﬂﬂectmg }

. the rlghts end 1nte1ests of othel pal ties,” " .-

In 1889 Bai Shlvaganga dred - ".j\: L -

“In 1896 plaintiffs Naursﬂal ‘and Chlmanlal (grandsons of \

g Nlamatrm by his daughter Prenkore) filed the present suit ast':
- reversmnary heirs_of Niamatrai, to recover possession’ of his
. property. cons1stmg of the pasailalands and the cash a,llowance
" received from thé Government treasury. e
: : Defendants-1 and 2, Ji 1vanram and Balvant pleaded mter alm
 that under BomBay Act V of 1886, sectlon 2, they as grandsone ;o
of Niamatrai’s. brother, Anandra,m (sons’ sons), were  preferable

‘ “heirs to’ Nlamatral as against the plaintiffs, who, being sons of =
~ Niamatrai’s daughter, ‘were heirs clmmmg through a female.

i They also contended ‘that ‘the suit was tlme-barred and res;;:
- Judicata. by - reason of the consent decree passed in the sult of

1856 - ool = a

Defendant No. 3, B J a.dav (gl‘and daughter of N1amatra1 s

other brother), ra1sed s1m11ar defences L

- Defendants 4 to 7, who were mortgageee in possessuon under

defenda,nts T and 2 drsputed pla1nt1ff’s title. .




overnment the property became’ private ahenable property a.nd‘
;that the provisions of Bombay “Act V of 1886 - did riot- apply to W
;mmns in'Guzerat, in respect of which a settlément had been- - - -

;made for commuta,tlon of services. e howéver held that the”

‘suit™was time-barred and that the ' compromise. effected in the

sait of 1856 operated as res jurlwata. H e therefore dlsmlssed the :

suite F = -

~In appeal the Actlncr Addltmnal F1rst Class Subordmate J udde, '
:A P, awreed with the OOurt of first instance that Bombay Act V-

of 1886 was nob applicable to vatans in Guzerat. “But he held

that the suit was-not time-barred and that the decree based upon -

the dompromise in the suit of 1856 did not operate as res ;ua’wata.

He therefore reversed the decision of the Court of first instance ,:
and. passed a decree declaring that the pldmtlﬁ's were entltled to-

,1nher1t the whole of Niamatrai’s property. - - -

" Against this decision defendants 1 and 2 prefexred a second :

wppewl (No. 234.0f 1900) to the ngh Court.- .
Defendant No. 3 also hled a separate appee.l No 192 of. 1900

i~

0 H :S’etaZvazl (Wlth H C. C’oyajz) f01 appellants (defendants )

Nos. 1,2, and 3) w==Wo submit “that the ploperty in dispute is

wt(m jploperty as defined by section 4 of 'Bombay Act IIT. ofﬁ

1874 Government have no * doubt chspensed with the services

:conneoted -with - the’ vatan. . But- tha.t circumstance does ot

change the nature of the property + If before the settlement».
it was- eatan property it continues. to be ‘such - even ‘after the

settlement—Ramma Voo Yesﬁvantraofl) Savztrzava 1 Ammdmz’ 2,

‘Thls rule is as applicable to vatans in Guzerab as it is ‘to Wmns‘

in the Dekkhan or in any’ other part of the Bombay Presidency:

The servrce settlement effected with the vatanddrs in Guzerat

no doubt, makes their vatans ahena,ble “but the character of the;

property is not affected by . it It follows therefore that. the -
plaintiffs, as persons claxmmg through a female, must be postponed N

under section 2 of Bombay Act V of 1886 to the-male members

of the wtandars famlly.’ Plamtlffs sult therefore must " be )

d1smxssed . o T e

ST g

y (1) (1895) 10 Bom 327 S
"553—6 o E

‘ .»:o»(z) (1875) 12 Bom, G, R, 224, -
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G- K Parek/& for respondents (pla1nt1ﬁs) —-Under the.settle-
ment eﬁected in 1868 between Government and the vatamld?, ‘the

S .prOperty in. dlspute ceased to_be vatan property.- There is- no,“‘{
- longer any hereditary oﬂice or any service-attaching to that office -
~and the - property . has. become ordmary alieniable. property—-'f"‘

Radhabhai - v. Anontrav.?) Aceordlng to the sanad issued by
Government the vatanddr has an express power of ahenatlon.-:
This power .cannot be ‘taken ‘away by a subséquent enactment -
such as Bombay Act V of 1886.  And therefore neither section 5

‘ cla.use 2 of Bombay. Act IIT of 1874, nor section 2 of Bombay.

Act 'V of 1886 applies- to the present case. ; Supposmg that the .

““Acts apply, plaintiffs cannot be said to claim through a female ;
- for they:claim in their.own r1ght as grandsons and not as helrs '
*‘ of the1r mother. .. S ) R U

RANADD 7. ——The appellants counsel Mr\ Setztlvad raised

: several contentions—first, of limitation ; second, of res Judicata; :
B 'th1rd about the apphcatlon of Act V of 1886 to the vatan property
- in dispute. It was: agreed that the last of these questlons should.

“be first dlSpOSSd of, and accordingly Mr. Gokuldas 1espondents

pleader, addressed: his remarks chiefly to that point, reservmg hxs~"
nrauments on the other pomts to a later stages R ,f

- Mr.- Setalvad contended -that . the . property in d1spute was .
vatan property as_definéd in section 4 of Act IIT of 1874, bemg ‘
held i in respect of an heredltary office, even though. the services .
orlgmally appertammd to it had ceased to be demanded, and thatf\
section 5 of Act III-of. 1874, as amended by Act V of 1886,
apphed to sueh vatans, and seetlon 2 of Act V of 1886 gave—
preference to male members of -the vatan f.am1ly over persons
claiming through females. Therefore the appellants were entxtledv
to such preference over.the respondents ' i s

.Mz, Gokuldas, on the other hand; argued that as the settlement'
had taken place and a-service commutation had been effected‘:
the prope1ty cannot _be regarded as vatan ‘property held. on’
-account - of “a hered1tary oﬁice, and that: therefore - section 5
‘clause 2 of ‘Act III of 1874 and section 2 of Aet V- of 1886 dld'
not apply to thls property o ’\1

o

(1) (1885)9130111 198 F B,
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S ,oth the lower Court’s have taken thls latter view of the f‘ 1900,
\nature of the property in d1spute The lower. Appellate Court - BAI erv ,:
has not dlscussed this-point “at length, but has agreed generally Nansm An. '
“with the Court of first msta.nce Thrs latter Court held that ag” .-
thore was a commiitation - effected: by the sanad (Exhibit 130 -
- 2bth'August 1868,)tho nature ‘of the property - was changed “and -
“therefore. section 2 of Act V of 1886 did not apply Tt made & -
dlstlnctmn between settleménts effected: under what'is-called the -
- Gordon Settlements,” under which the power of alienation was-
not conferred on holders, and the Guzerat settlements” where
~_such power ‘Was expressly conferred on the holders, and made the -
propelty alienable and heritable like any other private proPerty, -
“and therefore the decisions in Appaji v. Kestiav® and Bhau v,
Ramcﬁandmmo@) did not-govern the’ present casé..~ Any other
syiew; it-was said, would involve a breach of faith on the part of
- Government, and therefore, in"spite- of the deﬁmtlon of vatan
~-property in Act I1I of 1874, the word  vatan™ “must be held in
“'section 2 of Act V of 1886 not to’ 1nclude vatans in Guzerat,-
“‘where the settlement had been offected and service abrocrated

"The first Court was of op1n10n that the section required amend-f
ment This was also the view which Mr. Gokuldas pressed upon.*
\our attention. N BT e s
“On acareful cons1deret10n ‘of the. axguments uroed ron both:;
sxdes, we feel satisfied that- the view taken by the Courts below-

. on-this point as to the nature, of the property is not- correct andi
that vatan in Guzerat does not cease to be vatan. property held:
cin connectmn with an heredltary office as defined in gection 4 of:
Act TII of 1874, simply because a- service settlement ‘has been:
eﬁected and the word “ vatan >’ used in section 2 of Act V- of 1886.
*is not- to ‘be understood in a restricted sense by reason of ‘such,
settlement ‘It would be seen that though the Court of first
--instance _took another view of the _matter, it did’ so on tlie\
- supposition that the section required amendment ; in other Words,
- that -the Lewlslature ‘was ‘mistaken -in not quahfymg the Word

j(‘ “vatan” in section £ of Act v of 1886 so as to exclude serv1ce

- vatans- settled in Guzerat.- ‘Such an assumption- cannot be made

Uin the facg of the fact that Act V of 1886 was pa,ssed expressly

o (1) (1890] 15 Bom la. B ,' . ‘5 " f, . ‘('2")“(1395) 20 Bom. 193

Af
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to supply What the Lemslature 1egarded ay an 1mportant omlssmnf

BnJAmv - in Act IIL of 1874, -The Legislature was satisfied on inquiries -

NABqLAL

“held. that " the feehng against females bemg allowed. to inherit

" ‘vatan property -was a general one throughout the Pres1dency, :

‘and though the. people concerned- did not wish that females should
“be _entirely excluded,: yet they desired that they shonld :be j
postponed in the “order of inheritance to males. Section 2. Wasfg
included to give effect to this feehng, and it is quite clear that, -
"unless by reason of settlement vatan property ceased to be vatan,.-
-the new section 2 would apply; S S MRS
-~ .The deﬁmtlon of. “hereditary office expressly mcludes oﬂicesr.’

.Where the ser\nces have: ceased fo- be demanded: ‘In section 5, g

cla,use 2 also treats vatan as vatan property even though a “service -
- settlement had been eﬂ-’ected either under section 15 or ‘before -
" that section came ‘into force. A distinction should be’ ‘Thade
between.the power of ‘alienation without sanction of Government
- veferred 1o i in amended section:5 of Act IILof 1874 and the . new
“yule “of succession laid. down by section 2. of Act V of 1886,
- Mr. Gokuldas appeared to- have confounded the- effect of - these-
tw0 provisions. ~As far as the power of alienation ‘is concerned
_ there can be no doubt that clause 2 of section 5 would not, apply-
- to Guzerat vata.ns where the settlement recognised the right’ of
-alienation w1thout sanction, but such sebtlement did not chanwe
* the nature of the:. “property * merely because service  was. not-
. demanded,” It contlnued to be.vatan property held in connectwn
- with & hereditary office.” _Though the restriction about ahenatmn
Wlthout sanction did not apply to-such settled vatans in Guzerat,”
_the’ partlcular change-in the’ rule of succession was & d1ﬁe1ent
" matter, and it applied to all vatans whether settled or not settled,
~whether in Guzerab or in the Dekkhan. If the Legislature had.
mtended to exempt. Guzerat settled vatans, nothing  would have"
" been easier than to lay it'down aceordingly. It did not exempb
‘these’ Guzerat vatans from  this new incident attached to- vatan
property in genewl by sechon 2 of Act V of 1886. The- state- 5
“rhent of ‘objects and ‘reasons expressly recites’ that the feehng‘
aga.lnst female succession was general throuwhout the Premdency
“ it s Wworth- noting thaﬁ cla,use 2 of section_ 15, which refers
=) old.. settlements eﬁected before . Act I1I -of 1874 was. passed
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clause 2. of sect1on ) was subsbltuted in old sectlon 5 by Act V
‘of 1886 STl : S T
Weare dxsposed to agree W1th Mr GoLuldas in hlS contentlon
1that the - “power of alienation, whele it was. crranted by the settle .
‘ment, ¢annot bie taken away by the change introduced in ‘section 5
‘of “Act JIT1- of- 1874 by section 1 of Act V- of 1?386 but we -
'cannob accept’ this view that the property ceased. 40" be vatan
7 property held in - connection with an her ed1tary office. It is not -
-open to us to insert restrictive words not to be found in the

deﬁmhon in section % of Act IIT of 1874, The proper by remains ..

va,tan, though service may not be demanded.”. It may be alienated *
“without sanction if the settléement confers that power, but the -
‘property continues to be Vatan property, and as; sueh sectxon 2 of
'ﬁ Act V of 1886 applies. S RN
~The argument based ‘on g supposed breach of fa,xth appearq to

:be Wlthout force. ' The power of the Legxslature +t0 alter certain’

rules of succession cannot be questloned ‘and-in- this. case- the -
change was made to give effect to a- general wish Whlch was nob

_confined to Hindus only. --If the.vatan ‘passes by ahenatlons to -

_other sections of the community, they will be bound- by section 2.
equally with Hindus, The new section has been held as a matter
of fact to apply to Mahomedans—Rahim Khan v. Fatw Bibi® - 4 -

* Mr, Gokuldas farther tried to argue. that-the respondents

‘cannot be said to-have claimed through a female within the _

meanlng of section 2 as'they succeeded. as heirs: to. thelr ‘grand- -

‘father.” This seems to us to be a distinetion without a dlfference, :
and we must therefore overrule: this: objection  also.: :We must -
decide - thls pomb acramst the respondents and Ao appellants

_favoul. '
' Appeal allowefl. i

O @0nR T p.a,

‘_"has ‘been 1epealed by Act XVI of 1895 apparently beca.use :7 1900,
BAIJADAV

. NAnsmAn.
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