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APPELLATE OIVIL

. Befo;*e Mr. Juctice G’dhdy and M% Justi’ée W/n'tivortilz.“\
JAMSLDJI AND, ANOTHER (ORIGINA'L OPPONENTS 2 aND 3), APPELLANTS, Lot 19000

S BAW ABHAI AND ANOTHER (ORIGINAL DEFENDAI\T aNp OPPONENT 1: = December8, ”.
. AND PLAINTIFF -APPLICANT), Resrovmms* R S

:,/'/— Surety—-l)zabzlzt s mode of enforcmy——C’wzl Procedm’e Ooole 5
RN (XlVof188°), soctions 545 546’

The mode ‘of enforcmg pa.yment by a surety who has rerdored hunself
hable under section 545 (¢) or section 516 of the Civil. Procedule Code (Act
X1V of 1832) is by a summmy process in executlon and not by means of a

seplra.‘esulb ) . B L

SDCOND appeal from the decmon of B. H Moscardi Dlstuct
~~_Judrre of Surat, confirming the decision of Réo. Ssheb M B
-Hora, Second Class Subordinate Judge at Surat E

’One Makan Parshotam obtamed a: money deeree aga,mst
‘ awabhal Dullabhbhai, - = S ‘ © e
{- “When. Makan applied for executlon of the decree Bawabhzu
ipzud the money into Court, but applled that Makan should not
“be allowed ‘to take the money out, without first giving security .

under sect1on 546 of the Civil’ Procedure Code (Act XTIV of 1882)
-as he (Bawabhm) intended to file an-appeal against the decree.
The application was granted and Nowroji Sorabji became surety -
'for Makan, agreeing to’ abide by such: order- as. the Appellate
“Court might ultlmately pass "\Towroy, the- sulety, d1ed in 1898.
’JamsedJl and Dmbm, the appellants Were his - heus and Iewal

r%presentatlves. e ,
‘The- decree was reversed in appeal in 18944 and on 26bh NO\ ~

ember, 1897,  Bawabhai filed the present darkZdst both against K

Makan and -against Jamsedji and Dinbai, the ‘heirs and legal -

‘representatives of Nowroji, the. deceased surety,for a refund of

‘thé money which had been” taken -out of - Court by ’V.[akan on

furmshlng secunty as above stated I -
Jemsed_]l fmd Dmbzu contended mte1 alia, that Bawabhai “

L .<\ea; - \ .

: *Second Appeel, N‘o.\»‘-3§9>of ]900. -
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~ could not proceed in execotion againéﬁ the holrs and legal fepm’. .5

sentatives of the deceased surety, but that hxs propex remedy
was a‘regular suit, .
The Subordinate Judge overruled this contenmon and. ordered :
the execution to proceed. -
This decision was upheld in appeal by the Dlstrmt 37 udge
" Thereupon Jamsedji and Dinbai preferred a second appeal to ’
the High-Court.

. C. C ya/z for appellants : ——The surety bond does not fall
under section 546 of the Civil Procedure Code (Act XIV of

1882), for ‘when it was executed no appeal was in existence.

The scction. -contemplates a case- where  an appeal is a;ctually'r

- pending. - The mode of enforcing a decree against a surety is not

by a summary process in execution, but by a regular suit. In -
cases falling under sections 549 and 610 as amended by Act VII -
of 1888, the Legislature oxpressly provides that a surety shail

o be proceeded ‘against in execution proceedings. - The inference is
~ that in other cases where no such provision is made the remedy :

is. by a regular suit and not by a summary proceeding. The -
rulmcr in Venkapa v. Baslingapa® is in conflict” with Sm;joo Das-

' v. Balmakund®, and drunachellam v. Arunachellam.®. -Having -

regard to these recent rulings, Venkapw’s case ,ought to»,be"

- 1econs1dered

Manubhai Nanabhai for 1espondents :—The surety bond faIls

<under section 548 of the Code of Civil Procedure (Act XIV of

1882), for ab the date of its execution the appeal had actually

_ been filed. Moreover, the bond has been all along treated as fall-

ing under section 546, and it is not now open to the appelia.ﬁté

~ in second appeal to make a new case. Under section 253 of the: '

Code, a surety for a defendant can be proceeded. against in-
execution ; and this section is mutatis mutandis apphcable to a

surety for a respondent under sections 582 and 583 of the Code. -
- Sections 549 and 602 relate ‘to security. for costs provided: by
-an appellant. It follows therefore that section 253 would not

T be applicable in such a case, and'so sections 549 and 610 were

® (1887)]2 Do, 411, - @ (1595) 8 Cal, 212,
@' 891) 15 Mad, 203, - '
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_mended Bub it does not follow from thls that when =ecur1ty - +-1800, -

-; is' ngen under sectlon 546, the remedy against a sur ety must be- JAmszbi:
by a suit and not. by exeoutxon proceedmgs The,decmon in: BAWABmu.j‘
anlmpa s’“ caso is conclusne on tlns pomt B PRI

CANDY J —The facts of this case may be thuq br1eﬂy stated
In 1884 Bawabhal ‘obtained a money decree. against Parshotam
In execution of that decree-cerﬁfun Jewels and cash 3 were attached.
Pfushotam ’s son Makan' 1ntervened and succeeded in ramng the

attachment of the jewels bub not of thecash, - o =

Ma.kan then sued Bawabhai: to have the. cash declal ed to belong
to him (Makan). He obtained a declaratory decree, but when;.
~on Bawabhai havmcr taken- the money out of Court, Makan made
“an | application to the- Court,- he was refem ed to a regular suit.’
- So Makan sued Bawabhai for recovery of the money. . He obtain-
‘eda decree (6th October, 1891,y and onhis-applying for execution
 Bawabhai pa1d the money into Court, ‘bat ‘made an apphcatlon
to the Court thab Makan should nob be allowed to bake the money
out -without first giving secunty, as he (B‘uvabhm) was.about to;
“file an appcafﬁgamst the decree. awaldmﬂ' the money to Maka,n
Th1s apphcatlon was - granted,. aad Nowroy executed a _surety
bond (231d% Qctober 1891).agreeing for- himself, his ‘heirs, , and
"~ executors, w1£h the Courb to 'hblde by the order of the appellate
Courb e Sy - . E

N 2
‘The Appellate Courb*reversed the deuce Wluch had been paesod

“in-favour of Makan, and the” decree of the Appellate Couxb was

conﬁlmed by the Hth Court on, 27th Novembe1, 1894, . - '

On ‘the 26th Novembet, - 1897, Bawabhax filed the prescnt
~ darkh'ist awams’c Makan and against Jmnshedp and. Dmbzu and-
others, the ‘1eus of N owroji. (who had died in Januzuy, 1893) ,for .
. restitution of the money which hiad, as sho wn above, been tmken
\ out of Court by Makan on fmmshmw securlty

> On Bth July, 1898, letters of admunstwtlon were rrmnted to
;Jamshed.]l and Dinbai-as “executor and’ exceutrix” of the will of
. the said 1 1\Towrop ‘ The dalkhdsi; was a_ocmdmwly '\monded on -
AN Tuly, 1898 e -

@ (1887) 12 Bom, 411,
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i '-'i900./ C uamshedJl and Dlnbal #aised varions pleas* The Subordlnate .
| Jamsmoar, J udge framed the followmc issues :— \ o
'}ﬁszrnXI. : "1 Is the darkhdst barred by limitation ?

2. Is the applicant Bawabhai e11t1tled to claim a 1efund ot
the moneys-in dispute? ‘
- 8. Ishe entitled to claim 1nteresb ? o
The Subordinate Judge found on issues 1'and 3 in the n/egixtive :
~and on 2 in the affirmative. The point of limitation has been
abandoned in this Court, a,nd though Bawabhai filed a cross appeaL
in the District Court and cross objections in the High Court on -
the ‘third pomb 1{3 ‘was nob mentmned by the 1ea1ned pleader in
this Court. SRR
~On thesecond pomt the Subordmate J udrre relied on the authorlty g
- of the decmon in 7 en%apa V. Baslmgapa(l) and l’/zzmmalaz V.
"Rama‘//m @ : 3
.~ On appeal made by Jamshed.p and Dmbau the Dlstrlct Judge—
' conﬁrmed ‘the order of the Subordinate J udge. S
-~ Jamshedji and Dinbai”have tow made a- second appeal %o thls
Court ; and the first point- taken by Mr. Coyaji,g on thelr behalf /
is that when Nowroji passed the bond (E‘dnbxt 14) thére was -
1o appeal pending, and that thus there was no sur ety' ‘bond under
- section 546, Civil I rocedure Code, and therefore”in any “case
- Ba.wabhal s sole remedy is by suit on the bond:# This point had.
never before been taken in the lower Courts.” Tt is possible-that
'though the appeal had not been filed when Bawabhai applied
. that’ securlty should be -furnished before Makan was allowed to -
_ take the money out of Court, yet when Nowroji executed the -
‘ asecuuty bond, the appeal had as a fact been filed. The case ‘has.
all along been treated as falling under section 546.: A similar -
© casé is to be’ found in Kusafi v. Vinaygak.® - This report (taLen '
- with the reports of the case ab prior stages at Printed Judgments -
““for 1898 ‘page 491 and Printed’ Judgments for 1895 page 227)
shows that the surety bond in ‘question was taken before the
:'appeql had been actually filed, but there never was any questlon“_;
- a8 to its falling within the provisions of section’ 545, .. it
7 This brmgs us to Mr. Coyaji’s. second point. In Kusajz v
) 'Vma/ak just quoted (‘upm) the District Judrre, followmor the ,’

f

) (188’7) 12 Bom 411 ' - (°> (1889) 13 Mad 1
‘ -(3) (1898 23 ch 419 S , N
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",Calcutta 1u11n0' in Sw;]oo Das v. Balmakzmcl Das M held that the;‘

:hab1l1t1es of the surety could not be enforced in execution, bub
by Separate suit, - In appeal to the High Court, Parsons, Acting
~G.J., and Ranade, J., differed’ from that view, Parsons, Acting

cJ., sald r—“This. High Court however, has decided” that the -
- mode of enforano' payment by a surety-is by summary process m‘ ,
execution, and not by means of a separate sult—V en.’capa Nm/c v ;

Baslmgapa ».

Mr. Coyaji asks us to reconsuder that ruhng, “and. to say that ’
_in- the light of later decisions in other High Courts this Court
has 16 alternative but to- ‘reject the darkhést and refér Bawabllal ,
to a refrular suit against the representatlves of Nowrop (the_

: surety)

~No doubt i is the fact that Mr Justlce Muttasaml Ayyar e
who in April,: 1889 held (Z%rumalai v Ramay yar®) that in the-
~cage of security gfven under section 546 the decree of the Appel- .
“late Court could be enforced in execution' proceedings against the -

sureties under the provisions of sections 253, 583, yeb in the later
case (September 1891) of Amnac/wllam v, drunachellam® held i m

_the-case of a respondent in an appeal to the Privy Council. glvmg

security under section 646 (3) (analogous to a respondent in -an

ordinary appeal giving security under sectlon 546) that sectlon ,

253 could not be treated asincorporated in section 610, as shown

by the addition to section 610 made by Act VII of 1888, and_, :

“therefore the decree- holder’s only remedy agfunst the sureties

was by ‘regular suit, This is practically the view taken by a
Calcutta Division Court in-the case already noted (Swzj joo Das V.
- Balmakund ) in the case of security given under section 546, Mr. .-
Justice Prinsep, however, confessed that he Would have had
“some difficulty in arriving at this conclusmn if the matter ‘had .
been 7es integra, but he thought it unnecessary, after the course
of decisions in the Caleutta High Court, to express any dissent,
more éspecially as the Code of Civil Procedure was then (August, -
“1895) under amendment, and the matter would probably attractv
_the attention of those responsible for our leglelatlon.; ’\Ir. J ustlce ,

Cwases)2scal o1e, . ®)(1889) 18 Mad. 1.
: (2) (1887) 12 Bom, At (b (1891).15 Mad. 203,
' ) (1395) 23 Can212, "o
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o T10000 T Ghose contented hlmself with. adhenng to pmor de01s1ons of
;m‘ the Calcutta High Court, namely (a) Tokhan Singh ¥. Udwant
‘]‘BIAwl'nm:.r' Smgﬁ M g case of security given under section 545, and their ..
‘Lerdships relied simply ‘on- the authority of (2) Kalé. Charun
Singht v. Balgobmd Singh,® a case of security for costs g1ven
under- section 549, and the ngh Court held (February, 1888,
before the amending Act VIT-of 1888 came into force) that it~
was perfectly plain  that; wheréver the Legislature intended ,
that a security bond might be enforced summarily without the
1ntervent10n of a regular suit (as in ‘the case-provided for by
sectzon 336,) it has dlstmctly provided for it ; but in the case of -
“a surety ,wpho_becox_nes a-surety in an- appellate Court no such-
‘ épléw ision is made; (¢) Radka Pershad Singh v. Phuljuri Koer,®
in which it ‘was decided: (1n July, 1885) in the.case of secunty
for costs inan appeal to the Privy Councﬂ given under section 602,
“that section 253 ‘was not incorporated in section 610, and the
Conly. remedy was'by regular suit against the surety e
** The majority of a Full Bench at Allahabad- (Bans Ba/m(lm
Sfmgh v. Mughla Begum™) had held: (J anuary; 1880) the contrary !
~view in. the case of secunty for costs furnlshed by an appellant
“in the- Privy Council,” = - " : o
Havmg regard to the a,bove declblons and_.to the obv1ous fact
that when Act VIL of- 1888 becane- law, the reported decisions’
. showed a dxﬁerence of ¢ opinion between the Calcutta and Allahabad.
‘High Courts as to the remedy to be sought- by a decree-holder
agalnst a-person_who stood security for costs, it ‘may falrly be
-concluded that the additions made by Act VII of 1888 to sections
- 549 and 610 of the Civil Procedure LCode were snnply mtended
~40 ‘put an ‘end to that difference, and to provide that when a
surety renders himself liable on behalf of an appellant for the ;
costs of a respondent inan appeal then such costs. may be recovel-
“ed -in execution aga.mst the surety. But it does not folloW that
~the’ Leg1slature mtenued that - where a surety has rendered ;
hlmself liable on behalf. of ‘anappellant for the due performance :
of the decx'ee or order of an Appellate Court (sectlon 54.5 (c)) or on” '

“ay (1894) 20w @ (1885) 12 Cal. 402, |
@, (1888) 15 Cal, 407, - @ (1850) 2 AL 604, -
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behalf of the respondent for the restxtutxon of | property and the L1900
“‘due’ performance of the decree or order. of the Appellate’ Court | TnsEDIt
(sectmn 546); in -those-cases the 1ecovery ‘should not"be. by ol
:j"ploceedlngs in. exccubmn biit. by rerrula1 suit against the suretyw
- 'We have for so many yedrs in the Bombay Pres1deney followed the®
- reasoning of Mr. Justice West in 1887 in, the.case of 7 en)c'apa
" Nuaik v. Baslingapa, that we are not prepared. now to assume
that-the reasoning has become valueless, because the Legislature
,'__m 1888, possibly for the sake of greater eaution; made addxtlons'i
_t0 sections 549 and 610, providing that a surety on ‘behalf of the-
A appellant for the respondent’s costs may be proceeded adamst in
execution just as if the surety was the- appellant. I
Mr M'mubhal, the pleader for Bawabhal befoze us, has alled .
our attentlon to the words-in section 253, “in the same manner
“asa decree may be executed. against a [Zefe,zdant % showmg that
.~ the. apparent mtenmon of the Legralabure was to confine section .
~ 253 to the case in which a defendant has furmshed securxty before-
: ,the passing of & decree in-an ongmal suit, and (by the apphcatlon
of sections 582, 583), in appeals to the case in which a respondent
“hais furnished sceurity before the passing of the appellate decree.-
“As under sections 549 and 602-the security for costs is furnished-
by, the appellant, section 253 bwould be mapphcable, and therefore
‘additions to sections 549 ‘and 610 were necessary “to speclally"'
prov1de that the costs may be recovered from the surety in- the
‘same manner as if he were the appellant. - The argument is
mgemous. Instances of- defendants fu1n1sh1ng secunty ‘before
L the passmu of a decree in an oudmal suib are to be found in the .
prov151ons of sections 477 to 480 (arrest before judgment) and-6f
sections 483 to 489 (attachment before judgment).. ‘Bu- then -
:fw’hah are we to say of the case of a plaintiff in the course of a
suit reqnlred to furnlsh security for costs under section 880 or"
R 381 7 If the suit is dismissed with costs, was it expressly intended -
Qby the. Leglslature that in_such a case the remedy against the -
surety could only,] be by separate suit >or is it a casus omissus ?
‘tor does ““a defendant” in section 258 simply mean the party -
- ;acramsb Whom the decree ha.s been passed ? - If Mr, Manubhai’s
awument is adopted -We shall have thls anomaly ~when- a

RO ek
Bawawnit, .

i

(1) (1887) ]2 Bom. at pp 414, 415
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L3900 _V _ resiaomlent furmshes securrty under section 546 sectlon 253 wﬂl
O JAWEDH , be applicable : when an appellant furnishes security uuder section
‘ BAWAB]IAI 545, section 253 will not be applicable.- The subject is in some
- confusion. Thus, take the case of a Court to which a decree hag
‘-been sent for execution requiring security from the judgment-
debtor before staying execution, to enable the judgment-debtor to v
_apply forstay under section 545 (sections 239, 240, and see Form "
-XXT, Bombay High Court Circulars, p.192) ; section 253 does "
notiin terms apply, for the security is taken after decree 3 ; section

- 583 does not apply, because the security is taken under section-
2410 before application is made under section 545, and 1s quite
dxstmct from the security furnished under section 545. Section
888 snmlarly applies to circumstances arising subsequent to the
decree of the first- Court and is not in the chapters relating: to-
.appeals ;- therefore therejs & special provision in section 336 ‘that
in the case of a surety such security may be realised in manner
-provided by section 253, - But there is ho such provision in sectmn

- 240, And yet there is no reason why a surety in the one case :
should nob ‘be.subject to the same liabilities as in the other; =~
- The Vlew hitherto taken by-the Bombay High Court W16h

‘ regard to sureties under sections 545, 546 is supported by the
-judgment of the Allahabad ngh Court in Janki- Krm; v. Sarup
- Rani®. Tt is a violent assumption that the Legislature by the

* amendment in Act ' VIL of 1888 of sections - 949, 610, Civil
i Procedure Code, expresely intended that’ suretxes might be ~
proceeded aor(unst in exécution for costs, but when the secunty
~is for due performance of the decree the remedy against sureties

- miust ‘be by~ suit. There is no reason why the1e should be
such a, difference, S : :
“We therefore ‘568 N0 reason to depart from the prac‘mce of this

’ Court and we confirm the order and dlSI‘ﬂlSS the appeal and the
cmes-ob;\echons Wlth costs.

RS

4 AppezzZ -disr}zisse[ZQ
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