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.Before M Justwe Ganol 4y Mr. Justice Ranade, Mr. Justwe O'rpwe v
;* R omd Mnr; Justwe sztworth

o

SOM GOPAL BHOGALE (ORIGINAL DEFENDANT), APPLICANT, 0, T
VINAYAK BHIKAMBHAT AND ANOTHER (ORIGINAL PLAINTIFFS),
s N OPPONENIS*

"‘;‘» _ bc‘cember"SQ‘

S

—Mcemlatdar—Mamlatdars Courts Act (Bom. Act III of 18?’6), section 4—-— '
“ Natural water- coWse—Rzpaman propmetor.s--—Obstructwn to ﬂze ﬂow of
water—-Injunctwn—Juwsdzctwn . N R

\ C

- Held by the Full Bench (Wlntworl;h J dlsseutmg) tha.t a. Ma’mlatdar ha.s,
-under the Mémlatdé.rs Courts Act (Bom. -Act III of 1876), Jurlsdlctlon to ..
! inquire into a case in which it is alleged that an -upper riparian proprietor has -
~unduly mterfered with the flow of -water.in a natura.l water- comse from'whlch
o lower nparlan propnetor also takes water (1)

B s‘/

" ArpricaTion under the extraordmary jurisdiction of the High
Court (section 622 of the Civil Procédure Code, Act XIV of 1882)
arralnst the decision’ of Réo Séheb R. R. ‘\Ialy, Mémlatdér of
Mélvan, in & possessory sult

Apphcatxon No 97 of 1900 under ‘the extra,ordmary 1ur1sd1ct1on.
‘% () Section 4 of the Mé,mlatdé,rs Act (Bombay Act 11T of 1876) == .
- “ 4. Every Mé.mlatddr shall . preside  over-a -Court;: »whxch shall be called a.
Mé.mlatdé,r s Court, a.nd whmh shiall have power within- such territorial limits as ma.y
*from time to time be fixed by the Governor in Councll to give immediate possession *
r\f lands, prcmxses, trees, crops, or ﬁshemes, or of any. proﬁts of the’ same, or to
re ‘ore the use of water from ‘wells; tanks, cana,ls, or water- courses, to any person =
- who'shall have been dispossessed or deprived thereof otherwise than by due course -
« of law, or who shall have become entitled to the ‘Possession or restoration ‘thereof by
- reason of the debermmatlon of any tonancy or other nght of any other person xn B
respect thereof. S e . s BRI

SR * ae *1‘:' ss“ '#7 Tat _a ‘
Bub no smt shall bc ‘entertained by & Mémlatdé,r s Court unless it be' brought
thhm six mouths from the date on which the- cause of achon arose. .

Illustmtzon v,

A and B hold Iands ad;acent to 9.‘7[3(&” 4t) or &l%{ (kés) -or sxmxla.r artlﬁcxal ;
’\ water course which has hitherto been exclus.wely used by B..A draws water therefrom. .

B may Bue in the Mémlatdir’s Court at any time within six _months from the date

“on which A commences to ta,ke the water, for an m;unctxon to prevent A from soc
domg Y 3

¥
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The plamblﬂ's npanan pwpuetors b1oughb a possessory smt‘
“Hom Goraw ‘aga.mst the defenda.nt who was an upper riparian “proprictor, in
;,’3“°§ AL the Court of _the ’\L[émla,tdér ‘of “M4lvan, and prayed for an-
ﬁﬁ?ﬁiﬁ T‘" 1nJunct10n restrmnmfr the defendant from causing obstruction to
e _the flow of water of a natural stream, the -water of which was
_used by. the plamtlffs for the purposes of drmkmg, cooklnm and
1rr1gatxon :
- <The defendant pleaded mtei alm thc»t the p]mntlﬁ‘s had no
right to the water of the stream. - : ;
‘The Mémlatdir having' allowed- the plamhﬁs clalm, the
~ defendant -applied under the: extraordinary Jurlsdlctxon of the
“High Court, contendmg that the Mdmlatddr had no’ jurisdiction
" torgrant the injunction sought - for, and a rule nisi was issued
‘calling on the plaintiffy to. show cause why the order of the :
Mamlaﬁdém should not be. set aside.- S :

) 1900.

H C. C’o_;ia/z appeared for the apphcant (defendant) in supporhf
of the ru'[e.v '

S

J)ajz 4. K/mw appeared for the opponents (plaintiffs) to show ;
cauae

“The case was “originally-argued before the Division Benoh composed’ of the/:
Chxef Justxce and Whltworbh Jo when the followmg 3udgmenb was dehvered o

J ENKINS O J —-—-In uhxs casé the Mamla.tdar of Malvan granted:
the opponents an 1ﬂ3unct1on restrammfr the present. apphcant :
from causing ‘obstruction to the water which the opponents . had"
-Q*-been in.the habit of- ‘taking from a nataral water-course: -
t_ 1s ob,}ected thab the Mamlatdér had 1o gurlsdwtlon to Granbi
sixch an m;unchon s : Lo 3
bg partles are’ mpanan propmetors and have been in the ha,blt :
j takmg Watel each by means of a dam across the Water-coursei
; he ground of comphmt wag that’ the ‘applicant had- 1ecent1yi
- altered ‘his’ “dam in'such a way ¢ as to unduly d1m1n1sh the ﬂow of:
ater to the opponents dam. -t
o he questlon at issue has been. consxdereé. by d1fferenb D1v1§1ons,
“this Court in the cases” of Babeyz v. - Babaji® ‘and Nardy /WL V.
3. iesﬁav,@) and has been decxded dlﬂ'erentb in the bwo cases.

(1) (1897) 23 Bom 47. (2) (1898) 23 Bom. 506




-questlon —

- Whether a Mémiatdéx has under Bombay Act III of ]876

Jurlsdlotlon to_enquire intoa case" Where it s alIefred that an-: Y

upper- r1par1an proprietor has: unduly 1ntelfered with the flow of
‘water- in:a . natural- water-course from which a- Jower - riparian®”
propmetor also takes water 7

The case bemg {:hus refeued, 1t was argued befow the Full Bench consxstmg
oi Ca,ndy, Ranade, Crowe and Wintworth J J

Ucyayz for the a.pphcant (defendant) “The questlon is whether
’t,he word “ water-course *\ in séction 4 of the N[amlatdars Courts
Act includes a natural water -course or whether it is Timited only

“toan artificial water-course. ~We submit. that ‘it refers: only to
- an‘artificial water-course, There ale two declsmns ‘on. the pomﬁ
N namely, Babdjiv. Babaji™ _and Nar agan v. Keshow @ We rely
. ‘upon the sectlon. Tt specmcally mentlons wells tanks .and
“canals, - These are all ‘artificial. Consequently the term.
S48 watel courses in’the section would nmtumlly mean. arhﬁcm.l
‘ water courses. - There are four illastrations given fo'the sectlon,
-and- the fomth illustration mentions an a,rmﬁcla.l Water -course
and not a natural water-course. -This cucumstance also supports
our contention. Illustratlons explam “the meaning of a sectlon.
If the Leglslature had -intended that a ’\Mmlatdér should - have
JHrlSdlCthn over. a natural Water-course, it" would have. made
g‘some provmon to that “effect: and would *not have mserted the
expresswn “ art1ﬁclal water-course”? “in the “illustration: A :
Mamlatdér cannot go into eompheated questlons of the rmhts of.
nparlan owners. Suoh questions may_ involve inquiry, nob only
‘as to the quantlty of wa,ter but also as to quahby,such asY

pollutlon of water, .-~ e i -
*The " questlon is really ‘one of easement and a Mémlatda’w has
'fvno Jumsdlctlon to .decide. such ‘a8 questlon._ Such an . lnjunctlon
" cannot’ be granted Wlthoub 1nqu1ry into difficult quesblons such ag
=the reasonableness of the use’and the quanmty of water to Whlch*
“each’ riparian ‘proprietor is: entitled. - The Mdmlatddrs’ Courts

Acb does not contemplate the determmatlon of sueh questlons

TG

<1) (1897) 23 Bom 47:,_ (2) (1898) 28 Bom. 806,
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.Z) A Kﬁam for the opponents (plamtlﬁ‘s) to show canse imm
The cases clted ‘do not show that the water-course ~mast be
artificial. - " The Water-courses mentioned in those cases were
‘natural, ' The referring judgment of the Division Bench does not
allude to the point of artificial water-course, The intention’ of

-the Legislature in enacting the Mémlatddrs’ Courts Act would be.
-defeated if natural water-courses wereexcluded fx-oma Mémlatd4r’s

jurisdiction. The fourth illustration to section 4 of the Act

"cannot limit the water-courses mentioned in the section to arti---

ficial water-courses. = Illustrations to o section cannot be used-
to construe the sectlon-Ko./lasﬁ Chunder Ghose v. Sonatun V.-
The construction which is sought to be put would restrict the
operation of the Act. In Balvantrao v. Sprotf,® which was’
decided ‘undér the Act, the - dispute related to & natural
water-course between riparian owners.” Although questions like .
the present are beset with difficulties, still that circumstance alone-
cannot deprive a Mémlatddr of his jurisdiction and cannot defeat
the intenbion of the Legislature. - The' questions as to the!}
reasonablengss of the use and the quantity of waterto be talker'iﬁl
by the- riparian owners can be inquired into by a Mémlatdar.
.Such questlons are to be determined by taking evidence which a-

Ma’mlabdar is perfectly competent to do.*

C’oya]z in reply ——A Mémlatdéx has Jurxsdlctlon with respect
to physxcal possession - only.  The dispute.in Balvantrao v.

Sprott®-was between riparian owners on one sule and the officers -

of GO\ ernment on the ot,her

CANDY J. —The questlon at issue hfxs been referred for. the"
dee1smn of aFull Bench, because it has been decided differently by
two Divisions of ‘this Court in Babaji v. Babaji® and Narayan vi-
Keshav.® *The casé has been argued before us as if the difference

- between the two decisions rested on the distinction between an”

“artificial- ‘and a natural Water-course, and the Wordmg of ‘the”

'reference Suggests such a -distinction,  Bub a perusal of | the
“earlier. of - the: above- noted two judgments shows thab such a
:dxstmctmn Was not p1esent to the mmds of the Judges Who

w (1881)7Ca1 wa L @ (1899) 23 Bom. 76]
@ (1899) 28 Bom. 761, " " (4 (1897) 23 Bom, 4.~
o (1898) 23 Bom 506,
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decxded that cage. The Words “« artlﬁclal 7 op it natural B
Water-course do nob occur in the. Judgment S T o Goran
~ Confining ourselves to the words-of the Act, and hawng regard N BEO,;*“‘E
to the. well khown ob;ects of the ‘Act, there is no apparent reason . VIFAYAK '
BHIKAMBHAT
‘. why the word water-course ” in’ section 4 of Bomha,y Act TIL
*of 1876 should not be mterpreted in its. widest sense”and include
a natural Water course. - The obv1ously main obJect in 1nvest1n0'
Ma,mlatdérs with summary powers in-dispute. regardmg possessmn, :
“was to prevent aorxculturlsts belng illegally deprived. of, or:
obstructed in, possession’ of their fields; and- bemg thus drlven
mto htagatlon in the ordinary Civil Courts, while their opponents
reaped the benefits of,then: Wronv-domg, and became defencrants
. in possession challe n«mg their plaintiffs to prove. thelr title.- So :
the Ménlatddrs were jnvested with- summa.ry powers fo mammm
‘existing posses.szon The only question for. their, cons1derat10n is .
- «wahiwat” (the cases are known as “wahiwat cases’ ? all over,
the country side), and they have nothlng to do with title, or -
“common . law, or- statutory law.  In ‘each case the question for -
‘deeision is simply one of. fact, actual -possession “within a certain -
pemod and’ dispossession or ‘obstruction- to - that pbssessmn
otherwise than by due course of law. Butin Bombay Act V.of 1864
there was no mention : of -disputes reo'a,rdlng the use.of water
from wells, water- -courses; &c., whereasa protracted dispute about
“the use of water at a. critical perrod of the year ~might prevent
~'a field from being cultlvated at all, and a “whole season’s .crop
mwht be lost.” Hence “the use of water from wells, ta.nks canals
“or water-courses”’ was mserted in sectwn 4 of. Bombay Act’ III“’
of 1876, and put on the . Same fOOtan‘ as possessron of lands, &e. >
In-évery dispute about water the Méimlatdédr’s Jumsdmtxon s
still. iarrowed to the question.of fact, wiz. plaintiff’s possession of
: the use claimed and defendant’s deprrvatlon of or obstruction to
that use otherw1se than by due course of law. RTINS %> SR
: Havmg regard, then, to the manifest 1ntent10n of the Act
there is no reagson “why- the -use of water from a- -water-course -,
should be confined’ to Water from an artificial Water-eourse The.:
ex1st1ng “ wahiwab » _may be to take, by turns or otherwxse, the~’
-water of an old ‘masonry Water-coulse (as e.g. in.the Néenk
Dlstrlct) or of a streamlet (as in the Ratngiri -District) or of : an '
ordm'ary ¢ pat ” such as 1s common throughout the Pres1dency
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: 1900 Where is. thek; 1Eerence in the fact of the waluwab”'? The
' Boat Goraz, - ex:stmg % ise ”’:may be for both A and B to erect dams ‘across a
7 l_gn(;»?gn-- . streamlet in the hobwenther, B’s dam being constructed with'a’
Bg;gﬁéﬁie sluice of a: certain size ‘so that a supply of water” reaches A’s'
T “"dam.” This is thekind. of “use” -which’ was iaintained in-
“Rakhma v, Tulajs.® - If that use is ‘proved it is manifestly. the
—1ntent10n of the Act-that the Mamlatdar should maintain -it, or~
' enjoin’ against its disturbance. The illustrations to sectlon 4 of
_ the Act do not compel us o _restrict the word “ water- -course ’’ |
to-an artlﬁcxal water-course, - Hlustration III runs—“A allows
B the use of waber from his well or from  his water-course &e. ”
_Tllustration IV runs—“ A and B hold lands adJmcent toa yidt or-
I.ams or SImllar artxﬁcml Water-course, which has hitherto . been
, excluswely used by B. A ‘draws wafer therefrom &e:’ It
‘would be an undue. stralmng of the rules of interpretation to. say
that beeause this’ latter illustration refers in -terms' to an:
artificial water—course therefore the Mdmlatdir’s jurisdiction is;
conﬁned to cases in whmh the questlon before him is as to the faet
of a clalmed use of Water from an artificial water-course.. Thele
/is ‘no traee in- the Aet or elsewhere that.the mtentxcn of the
Leglshture was that it was only a partlculm kind of “ wahiwat”
~which the Mémlatdar was to regulate. . The words are as broad
“as they can possrbly be, and it would be defeatmo- the . object of
the Leglslature “and. mtensxfylng the evil which the Act Was
meant to “remedy; if we say that though A may prove before the
Mdmlatdar that -he has hitherto enjoyed the use claimed and
that the. sudden depmvatlon by B of that use will prevent hlm
“(A). from' cultlvatan‘ his field, yet ‘A is shut out from ‘his remedy
unde1 the Mémlatdérs’ Act, because the use is of water from
natuml Wa,ter—course B o =
If the'above p10p031t10n is correct it follows ’rhat the "Wé,mlat-
b 60 oerned ‘with any Law of Easements or. of Rlparia
rief His. declslon must be confined to fact: did- pla,mﬁff
en;}oy the use clalmed? has it -been - disburbed ? In Patmabi
ey Biumdan Pema@) there is a décision which at’ firet® sig
“seems” to contladlct ‘the proposntmn above set oub. But 168
= clear. th;t "th's "1s nob 80, When the authorlty on whlch that

(1)~(1894) 19 Bom. 675 i (2) P J. f01 1896 P 592, :



“ Opponents brought thls sult ao'a.mst the present a.pphcants in the Court of

by apphcants The judgment (Farran, C.J., and Hosking, J.) is=" “73-
"'We think that the Mémlatddrs’ Act has been correctly mterpreted by thls -
bourt in- Jaga Valadh v. Daﬁyabhaz/Monbhm,(U and ‘that its provisions do:
‘ot mclude +the easement which the plaintiffs seek to have' preserved to them by
“the Mé.mla.tdar. - Tt is to be régretted that the Leglslatupe did not use expressmns‘ :
wrde enouvh to include this pnvrleve, but we cannot’strain its 1ang\mge 50 a8 to:‘
“make it -include what it does not. - Under: theee crrcumstances we think that tho
Matmlatdér has no Jurlsdlctlon in thig case e R e e AR T ot

A reference to the record of th1s case-in the ngh C’ourt does’3
not show what was the plalntlﬁs ‘claintin the Mémlatddr’s Court. -
But a reference to the authomby quoted in the ‘above Judgment:_‘,.
shows that it could not have been- snnply aga.lnst an -obstruction
“of the use of water,  For in Jaga Valabk v: Dahyabhai® the
plmntle complained to “the M:’tmlatdar that the right he had of
- passing water from the roof 6f hig house and. his ground on. to;
‘and having it carr1ed away over; the land of the defendant ha.d
been, obstructed by. the sict of the latter in"building a shed on hls‘
(the defendant’s) own land. ”4 It is obvious that the cclaim of the.
plaintiff to get’ r1d of the water. from his: roof, " &c.; -over
‘defendant’s land ‘was not a- clalm to the use.of water from'any.
wel] “tank, canal or - water-course “The matter is self-avident;
‘but it does not follow- that an-act done by defendant on hig owi'
‘property, which causes- an ‘obstruction- “to the use. clmmed by”
plaintiff of the water from 'a water-course (naturaI or artlﬁclal)’,
does not come within’ the Juusdmtron of the ‘\flémlatdér -Thus in
Balvantﬂ ao V. Spratt @ plaintiff was the owner of Survey No. 13,
through which s natural Water-course flowed. The nelghbourmgr“'E
‘owner of Survey No. 17. erected in his own property a dam, which:
entu'ely obsbructed the water from flowing down to plaintiff’s
Survey No,'18.- Plamtlﬁ succeeded without question : as to ;]urls-r”
‘diction in the Mémlatdar §-Court, -and the dam was removed;:
In one sense the o« Wahxwat . Whlch the - plaintiff c]azmed,&and ’

‘(@) P.'J. for 1896.:p. 840, -
om, 761,

o) P.J for 1896 P 340, -
o ) (1899)2

“the Mamlatddr for removal of-an alleged obs'm rnetion to the flow of water caused B
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".whlch was ma,mtamed Was ‘an easement The use was the use
. _of the water from ‘the streamlet without obstruction from: the -
. nelo'hbourlng owner, or any one on his behalf, owing to somethm(r
'~ being done by that owner’ (or some one on his behalf) on hlS own '

o property. -

_’turbauee or obstruction first commenced within 'six months before the suxt W
filed; and to?ass a decree according to his findings thereon.”

a,bove judgment. The Mamlatdér has nothlng Whatever Lto do=
2 with the law of the case.

In the ]udorment in’ the above case (Parsons and Rana.de, J J )

: 'there is no trace of a suggestion that the claim being of the nature -
- of an easement was outside .the jurisdiction of the Mémlatdzirf

On the contrary their-Lordships said. (pp 765 86)— .
S '.l‘he Mamlatdé_r tas nothmg whatever to do with the law of the ease; all he

~ has to do is to delermine thres simple issues of fact. Admittedly there isa
" water-course” (a ‘streamlet) «“ and there isa flow of water down that water-course
" the use of which the plaintiff glaims. ~ What therefore the Mémlatddr has’ to
" determine is—(1) whether the plamtlﬂ:' is actually in possession or en]oyment of :
-the property or use claimied, (2) whether the -defendants are dlsturbmg or.

‘obstrueting or haveattempted to disturb or obstruet him in such possession or -

enjoyment, (3) whether such disturbance or obstruction or such attempted dls’ :

o entlrely concur w1th the proposxtlons so laid down m the g

~But in - Babasi Ramji v. Babajz Dev]z“) the | same’ Judges vtoo' -

" an apparently contrary view. Inthatcase the « wahiwat,” Whlch
~“the plaintiffs’ songht to have maintained, was that they and .the
" defendants, Who were owners of lands through which . a natural
k Water—course flowed, exected dams S0 as to collect the water. and.
. 1rr1gate their ﬁelds There was no alleged custom of . turns‘ :
__:The “ wahlwat »” alleged to exist was that the defendants’ dam
- was always constructed with a sluice or passage in’it of & certain
sxze, so'that a supply of water came- down the Water-course to
) pla.mt1ﬁ's’ lands. -The Mémlatdar raised the three simple_ 1ssues
- of fact; and passed a decree accordmgly, though he. 1ecorded no:,
2 forma,l ﬁndmgs ViZ.y he held in effect that the pla,1nt1ffs had been i
m possessmn of the 1 use claxmed that defendants obstructed the»,,,
. same by-building their dam without the passage above noted; -
v a,nd that such obstructlon ﬁrst commenced w1th1n six month B

el
.

o) (1897) 23 Bom. 4.
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befo G the smt W’IS ﬁled - He therefore 1ssued an mJunctlon to

: defendants that “accordlng to ‘the ‘wahiwat ” they should have Eox Goray,
Fa slmce of a certam defined s1ze in their dam.v That Was exactl y BEOGH‘B k
- the “use”or © wahiwat - which was held in Ra/cﬁma v. Tulaﬂ(”
to have been rightly maintained. ¥ - B
~+>-This order was reversed by the High Court who held (pp 49 50)
that the Mé,mlatdér had no Jurlsdlctlon because——-i i

e If A OWnS one portxon of a water -cotrse and B another, and if B takes from
hls portlon ‘more water than he is entitled to, so that a Jess: -amount’ flows down .
i to A, wé conceive no suit would lie in a Mémlatd4r's Court, because A never was".
¢’ in possession of the use of the water in“B's water-course: and no obstructxon has -
~béen--caused . to Ns'use of the water that m1ght be in-his water-course- N 13
- suoh a suib lay, ‘then the injunction would have t6 be not merely- ‘that provided
2 by ‘schedule (C) of the Acty but an’order on the’ defendant to do, or refrain from
_ doing, something with his-own property such as has actually been’ passed- by
the Mémlatddr in thid case, for which no authonty can be found in the Act.
It is obviously- dindesirable that _the nice questwns which may arlse between
npanan ‘proprietors a3 to the: a,mount of Wa.ter each ‘can - fake from a stream ~
should be determined by a Memlatddr’s Court. This really is the “question at
“issue in the present case. Tt is not whether the plaintiffs have been ‘obstructed -
dn ‘the use of water in their water-course, but it is whether the defendants have,
by exceedmd their rights as owners of land abuttmg on' the stream, caused injury
to other owners, the plamtlffs. . 'We are of opnnon thet such 2 smt does not come
1th1n the M&mlétdérs’ Courts Aet ”? - R :

Bmmmsgm -

Wlth the greatest respect Iam unable to zwree Wlth the above
demsmn. On .the facts as above stated A Was before: smt in
possessmn of the use of Water commo from B’s. portlon of: the

- streamlet (Water -coutse), and’ obstructlon was caused’ by B Ho A%s]
‘use.of the water,: which, “had it not. been for B’s: obstructwn, \
would have been in- his! (A%). port1on of ‘the wateracourse. , The
form of the 1n3unctlon provided by schedule (C) of the Act affords
1o ground for holdmg that the Mémlatdér has' no ]urlsdlctxon m
such a case.  For the form does not even prOV1de for a remtal of’
.-the dlstmbance or obstruction’ wh1ch the defendant i is prohlblted
from furtber makmg, and yeb seetlon 5 prov1des that the' plamt
“ shall“state. the nature. of the 1n3unctlon to -be: granted The -
1n3unet10n which i in- Balwmfmo v. Sprott (supra) the Mémlatdér ‘
Was dlrected to 1ssue, shou]d he ﬁnd an the 1ssue in fa.vour of the

;(1)\(1894-) 19 Bom. 675_.'»' .
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plmntlﬁ must have been that defendants should ‘Temove the dam

~which they had erected in Survey No. 17 in collusion with.: and.
. . on behalf of the owner of that survey number If he alope had:
'erected the ‘dam and had been the defendant (as he was in the
. pnor suit), he would by thé injunction be dxrected to do or refram
from . doing something with his own property, viz. refrain from

building & dam in his own portion of the water~course so as to

“disturb the use hitherto enjoyed by the owner of Survey Ncr. 13

of water in his (that owner’s) portion of the water-course. K
.-L entirely concar with the remark-that it is obviously undesm-
able that the ‘nice questlons which may arise between nparlan

'.propnetors as to the amount of water each can take from. a;
strearn should be determined by a Mamlatdir’s- Courb, But as;
.'shown by the ]udgment in- Balvantrao v. Sprott, “the Mamla.‘odér

has nothing whabever to do with the law of *the ‘ease.” He 1a

"sxmply the judge of fact : has defendant by hisact depmved plamtlﬁ
-of ot obstructed plaintift in the hitherto existing use'? Whethel
’.'that use is in accordance with the law regarding riparian proprxebors
.is one. for the Clvﬂ Court and not for the Mémlatdar ;- and it is’
~open’ to the party who, is unsuecessful in the Mémlatdar s, Court
" t0 bring a ‘suit in the. ordmary Civil Court and have the questlon
f_,(Yetermmed accordmg to the law regarding riparian proprietors .

" If the propositions which T have endeavoured to enunciate ‘a

';; cotrect it follows that [ éntirely agree with the final dectsxon of:
~,3thls Courb in- Namyan v. Kesﬁavﬂ) “that . the ‘Mamlatdsir had
,Junsdlctxon to graut an 1n3unct1on in that case, in which it Was
- found that plaintiff had enjoyed the.use of water flowing through
+the: streamlet,ethat defendant had obstructed plaintiff in such
,en;oyment by digging a trench in his (defendant’s) land and se
-diverting the water, -and. that therefors defendant, was by injune--
“tion rxghtly directed to refrain from doing somethmg with™ his’
Eown ‘property, viz., not to dig the.trench in his own land.~ T also
congur -with the remark that the Legislature possibly - thought
. that for- ‘water dlsputes a speediex remedy than -the- ordmary
i;'.';Courts can’ afford is often desirable in the interests:of> agri=

culture and for the preservatmn of the peace, the party dlssatls‘ﬁed.
thh the Méml4tdd r's decxsxon bemg at hberty to seek redress

' (1) (1898) 23 Bem- 506.



;by 8 regulm smt in the Civil - Oourt But Wlth grea,t respect I 1900,
rdlssent from the proposition that. the questxon as bo the reasonable- - gou Go

“ness: of defendant’s obstruction: to Plaintiff’s "use, by dlvertmg B
- the- water, is one of fact to be dec1ded by.the Mémlatdér according
<to sectwn 7- of the Easements Act or the law in rerrard to r1pa,rmn.

f'VoL XXV]

-proprietors. - On the contrary, T hold that the' Mamlatdar has fj
»nothmg whatever to do thh the Ia,w of the case ] For the above

_'aﬁ‘irmatwe 7.;,,,.'3 ,‘:;. . :~‘ —

- -

, ,Amnn, J. —The pomt referred to us-is whether aMémlatdél

f-iha,s Jurlsdxetlon under Bombay- Act 111 of 1876 01 inquire into"a
“ case where it is alleged that an upper mpaman proprietor has. -

e

imduly interfered with the flow of water in a ‘natural water-cours

7 from whlch a, lower rxparmn proprletor also’ takes Water The '4
‘5_';D1v1smn Bench made  the refererice, becanse” it was of opmlon :

';‘appem to have decided the point d1ﬁe1ent1y BT

~ that the. decisions in Babaji'v. Baba/»“) and Namyan ¥. Keshav<2) -

“In the first of these cases the prmmpal d1spute was - not si'to

iac’oual dlstuxbance or d1spossesswn -about which there “Was ‘no
;dlspute in ‘that case;- but as to Whether one proprletor should

'keep open a sluice in. hlS own ‘dam 80 as to permlt Water to" go to
:the owner of a° lower dam in the’ same stréam more" tha,u s1xty

“'cubits dlstant ‘This was held to be nob a ﬂxspute ‘about’] possesswn '
_ cognizable by the Mémlatdér “Tn. the ‘next’ case—-Nara jan v :
Kesﬁav“’-—-the dispute was as “to an alleged dlsturbanee ca,used‘
by the actual dlversmn of 6he stream’ made by d1gg1ng at trench
",,Whlc'h took away ‘the- greater part of the Water from- plamtlﬁ"s
“land to defendants land. The.J udges who dec1ded this last case®:

-referred to the: ea1he1 demswn on page 47, and dzstmgurshed i

. as being a pecuhar cage in Whlch the partles 1ehed pn o pax tlcular

_custom about the use, of water by turns The1e was thus no
3,conﬁ10t betweenr the two cases. ‘~'I; ‘ : L"

.. The. pomt arose again in Balmmtmv v, Sprott(“) before the

f,{l samo. Judges who decided Ba?zajr, v. Babaﬂ,(s) and’ they held that

<1> (1897) 28 Born, 47 e (1393) 23 Bom. 506: "
(") (1898) 23 Bom 506 s (4) (1809) 23 Bom. 761
T ® (1897) 23 Bom A7 oo
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- 'the Mamhtdér had ]urlsdlc’mon where the complamt was about the
= SOM Gomn : dlstu_rbance of the water-course.” There is” thus no real conﬂxct
BH%G“‘E - of opinion on the point. ' The Mamlatdgrs’ Act makes no distinc- "
i, VINAYAR - ‘tion betwebn the use of artificial and natural ‘water-courses..~ 1t
- BHIRAMBHAT, - :
SOV does make” a distinction between actual possession which - is -
dxsturbed and ntrhts .claimed as easements without actual
* possession. The la,tter class of rights, excepting a right of way.”
" to fields, does not come under the jurisdiction of the Mémlatdars®
- Courts.” If the use of water is disturbed or obstructed, the -
*-Mamlatdar has jurisdiction to restore possessmn, and the present

Y. case was therefore rlghtly deuded

CROWE, J —I am of opinion that a Mémlatdér has, nnder
ABombay Act THT of- 1876, Junsdlctlon to enquire into a case where -
.it is alleged that an upper- -riparian plopnetor has unduly
5 mterfered with the flow of water in a natural vmter-course from
i whlch a lower riparian proprietor also takes water, - ‘

‘The ‘Aet makes no distinction between a natural and an artlﬁmal
'Wa.ter course. - In the cases cited by the referrmd Bench the -

: question at idsue was one and the same and was dlﬂerently »
* deéided. It is immaterial whether the obstruction to the use of .
“the wa,tel by the plaintiff was occaswned by a dam or the closma
".of a sluice, or"the dlggm° of & trench or any other method by
. which the water was diverted.. In Babaﬂ V. Babajz“) plamtlﬂ:’
‘A‘_falleged there had been ‘a sluice or passage which defendants B
- stopped up, _ The defendants denied the existence of such sluice
“or passage and the Mémlatddr found in the plaintiff’s fa,vour
By such stoppage the plaintiff was clearly obstructed in the use
_M‘*of water of . which he had been in possession, to use the words of
+'the Act. - The Act takes no account of the amount of water and ‘*
"Whether the obstruction affects the amount to the: extent of one’
~~per cent. or ninety per cent. : in .each case it is an obstruction to -
_the use of the water and properly falls w1th1n the Jurlsdlct1on o:E
—‘the Memlatdér e L - C o
I would answer the ques’mon in the afﬁrmatlve

WHITWORTH, J —Thls reference has been made on the ground
of a conﬂlct of declswns in- Babaﬂ ¥ Babajz @ and Narayan R A

S (1897) 2 Bom47, . @ (1897) 23 o, 47. i
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Keslmv“) upon the questlon whethera Mamlatdér ha,s ]urmdmtlon 721900, 7 -

‘under Bombay Act III of 1876 in a cdse where one riparian “Sost Gorar,
proprletor complalns of undue 1nterfe1ence by another with the - BH(L?ALE f“:
~flowof “water in a natural Water-course o Ly Vmak

. BHIKAMB}IAT
“In the present _case, as in the two Jusb named the questlon is™ !

olely as to a natural Wa,ter-course. " Neither in the ;]udgments :
-in those cases nor in the reference now “before us is _there any
mentlon of an artnﬁelal water-courbe., Indeed, ‘there is no doubt
that in respect of an artificial water-course a, Mamlatddr fas
< Jurlschctmn and the word “artificial ”” comes into the argument
i only when the question arises whether the word water-course
" in section 4 of the Act is conﬁned to artlﬁcml water-courses or
y extends to0 natural water-courses also, = - - o
£ X am of opinion that the limited construction is the eorrect‘ one.
4 ThlS opinion is based, first, upon the context. The words are, a.ny
"Well tank, canal, or water-course.’ These four.words seem to be -
:"fused as bean' qjusdem generis ; mor is it easy to conceive how, if
“nataral water-courses had been 1ntended to be included; such very .
- general and familiar words- as’ “yiver” or. stream»”,, should nob
jﬂ,have ‘been used. ‘ N T i S
( Secondly, thouoh 1llustrat10ns to enac’omente are not to be taken
,r ag: exhaustlve, and much i not to be made from ormsqxons from
1llust1at10ns yet it. may be notlced “for what it is ‘worth_that the ;
* jllustrations to section 4 mentlon four dlfferent kmds of Watel- .
»supply, and all- these four are in fact- artificial. At least Iso
~read them, - They are “well,” « water-course” ¢ pat” and
B “Fdns.” Three of these aré- clearly artlﬁmal and where the -
‘)t’term « water-course itself is used an artlﬁclal dne seems to be '
: ‘fmeant, for it is spoken of as belongmg to A— hlS ‘water-course’
‘Ordinarily & water-course Whlch is” prwate property is- an
: art1ﬁc1a1 Water-course RS - R
\ Thlrdly, it seems to me 1mproba,ble that the Leglsla.ture should
. ever bave thought of giving a Mamlatddr summary Jurlsdlctlon in .
= the case of disputes about the takmg of water from a river or other
. natural water-course. “No doubt the questions to be determined "
’_ would be only mefoters of fact—questions of actual use and.
aetual obbtructuon but they might be Very dlﬁieult questmns

[

m r1898\2313cm 506, o -
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"‘;4and very unsuxtable for summary‘ dec:1s10n » Ordmamly the?

- reference in the negative.

7. THEINDIAN LAW REPORTS.  [VOL. XXV.

owners of an mhﬁmal water-course: would be a small body of;,r

S \persons who had themsélves, or whose predecessors’ in title had,.

constructed it. . They would be well known to one another, and‘f

~the rights and customaly user of. each one would be known from
: the day of construction. But in the case of riparian proprietors:
“taking water from s natural water-course the’ conditions might-
_be very different, For example in the case of Babaji v. Babaji ‘1).
“there were as many- as six dams across the stream. In such:a’
-case one proprietor ﬁndmg his supply of water to be less than:
“usual might thmk his next newhbour had made his dam a little-
“too high, but that owner might attribute the fault to the next’
“above him, and 50 on ;" so that it might be a matter of “difficulty.
oven to determine who were-the proper parties to. the. suit,:
“while" there would be 1o initial contract or understanding- tof
- 1efer to as a 0’111de to subsequent practice. - - And the order to be
‘_"passed might be-an order directing the defendant to do‘something -
: to his own property-——lower a dam or enlarO"e a slulce-—perhaps :
_a mlle away from the plamtlﬂ’s holding, -+~ :

CWe' know that till the passing of the present Act the ] Wfé,mlatdari

" had no jurisdiction in respect of disputes about the use of water. ]
The Legislatre then; as I read the Act, thought it expedlent to

give him Jurlsdlctlon in the case of disputes among the owners,

~.or persons claiming to be the owners, of wells or other constructed

:'Water-works Tt would be going very far beyond this to give
- hinysimilar jurisdiction in respect of disputes between 1ndependent

fpropnebors as: to the ﬁakan' of water. from streams or natural

. Water-courses ‘ : -

- A third case, tha,t of Balwmt v, Sprott @ has been referred to 1@

the course of argument; bub of it it is sufﬁelenb to say: that no
. objection’ to jurisdiction on the ground now in issue was taken n’
that case, a.nd the quesblon is not touched upon . -

I Would follow the ruling i in Babq;z v. Babajz and replyéto the

"> The reference bemg answered in tbe 1fﬁxmatne the 11110 Was dlscharged
Wl’oh coats :

R _ . ;‘Ruledwc]mrgede -
W (189D 28 Bomia7. | (@) (1809) 25 Bom. 761
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