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Before Mr- Justwe Ranade and M’1 Justwe C’rowe. -

VINAYAK NARSINVH (OR[GINAL DF‘FENDAN’L' No. 1), APPELLANT,
DATTO GOVIND AND' ormms (ORIGINAL PLAINTIFFS), RTSPONDENTS *®°

X Hzmlu Law-—J oint famzly—-Self acqmsztwn——-l’m ntwn—-Burden of proqf— 3
v Fi mdm_qs of fact—-andmgs based. upon presumptwns o;zl./—-Second appeal
-—-Pmotwe S L : “

Tn'a suit for pzutltlon broudht in 1898 tho pla.lnblffs claiméd & sha,re in the ‘
income of a certain in&m village whicli had been purchased by the defendant in
. 1873. The defendant pleaded (2) that it was his self-acquired property, and -,
i (b) limitation,  The Court of first instance rejected the “claim,- but in-appeal the -
- Judge held that the burden of provmff gelf-nequisition and exeluswe enjoyment
lay 'npon the defendant, and-that in the absence of such proof the presumptlon )
‘ _was in favour of the plaintiffs. He therefore 1eversed the “decree- and awa.rded
+ the plaintiffs’ claim. . On appeal to the High Court, - L AT
Ileld (reversmo the decree and feminding the case fo1 Te- trlal) that the bmden
~-of proof lay on the plaintiffs. Tt was for them to shoyw tha: the- purchase had .
“been made ont of ancestral funds and they were also. bound to prove that they

i

- hdd heen in reccipt of thon ghare of the- mcome Tha.t burden ‘could not be’ :

- ghifted on to the defendant \vho '\cqmred, tho pr operty ‘m(l in Wh{)\e name and
! po<sesswn it had adnuttedly been f01 3cmb L . -

: : SEGOND API?EAL from. tbe deemon of R nght sttrlet Judwe =
: \of Satara reversing: ‘the decree. *of Rdo_ Séheb- Atmara,m JK;

Second Class Subordinate Judge of Vita, =« 0w

""fof the same family, being' descended from a ‘common grandfa,thel. ;

. In 1898 the plaintiff brought this suit; clalmmg a_sharé in the

" income of & certain’ indr village. -whieh had, ‘been ‘bought by the -
“first defendant in 1873. The first. defendant was. remstmed in’

: the Government reeord as- the plopmetor of the mcome of the

1llage. RRTIE SO T

It “was proved that there had begn a partxtlon of the famlly

The first defendant pleaded that the property was hlS self-
: cquu‘ed property and also that the claim was barred by hmltatwn. /
“The other defendants admltted the claim., : - :

AN

- Suit f01 pattztlon. ~ The parties . belongcd to dzﬁerent branches >
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-+ 1900. - : In appeal the Dlstmct Judge held that it lay on the defcndanb 5
VINAYAR to prove {(a)-that the property ‘had’ been acquired with his-own 1_
» 1?’“5}“‘1“ funds, and (0) that he had had exclusive enjoyment of it ;and that -
- Darro - in the absence of such proof the presumption was in favour of the s <
;GovIRD. - plaintiffs. . .He therefore reversed thc decree and allowcd thc _

- plaintiffs’ claim, = - - e - S .

- The first defend&nb a,ppealed to the Hmh Courb

' Da]z 4. Klmre for agpellant -
- Balagi A B/mywai for respondents

R wmn, J —It appears $0-us that the District J udoc lns rehed
" too e*zcluswely on presumptions, and has not based his findings
“on-a consideration of the'avidence produced in this case by both |
partxes ‘The District Judge seems also to have placed the burden
_of proof on the wrong party. =
.. Plaintiffs sued to recoveL efourth share in a certain i indm v1llawe,
“or rather in the i mcome oE the said villago, which was admittedly.
puxcha’sed by the: ﬁ1st defendant’s father so far bmek ag 1873 in
execution of a moﬂ:craoe decree in_his- favour. Plaintiffs and
defendants - are ne'n 1elat10ne represenbm« dlﬁ"erenb branches «
dcqcended ftom one mandfathel,  According to the plamtxﬁ's, the -
parbltmn tool placeseven oreight. years before suit, and they :
~claimed the share of the village as ancestral proper ty The
(.efendants other than defendant. 1, admitted the claim.” .
Defendant 1" claimed ta have purchased the property in 1873 e
, Wlth his own funds, and- to’ ha.ve been- excluswely in possessmn .
“ever since, The Court’ of. first 1nsta.nce upheld thle contentlon. .
- Tt held that the parﬁmon fook’ place twenty-foul or twenty-ﬁve :
~ years ago,” and’ that the _purchase was made subsequenb to “the .
-~ partlblon In appeal the DistrictJ udge found it proved that the - l
. partition took place in’1879; ‘and as the pulchase was made in_ ,3
. 1873, he held that the ‘property - musb be” ledmded as. ancestlal )
1naemueh a8 defendfmt had not ehown th‘Lt it was acquued out 2
of his own funds Th1s was not thc only presumphon mad' ‘m
the dase. '?3?;! Sl : . : '
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i the money, and that the1 efore, unt11 defendanb showed aﬂilmatwely . 1900,
that he had exclusive enjoyment, plamtlﬁ's were not bound toshow ~ Vivavax
that they had received their share of the proﬁts from 1879 to 1898, . N,‘?ii"*?

It was accordingly presumed that plaintiffs were in receipt of - é‘));gg b
their share of the income, as defendant had failed to discharge - )
the burden of proof.that Iay on him.,” The evidence filed in the

- ‘case was not referred to in the Judgment on e1ther of the pomts

‘noted above. - - : \ o
. Findings of factbased on a long chain of presumptlons of this .

" kind can never be sat1sf1ctory The District, Judge should have -
found expressly that the purchase-of the village was made out of
ancestral property and not from the private funds of the defendant
It does not always follow that because the members-of a fa,lmly
have not separated, no member among them could come into - -
possession of self-acquired property. As both parties admitted
partition, and the partition was proved to have taken place in
1879, it is obvious that plaintiffs were bound to prove positively

"that they were in receipt of their share of the income. This.

~ burden cannot be shifted on to the defendant who acqu1red the

property, and in vxhose ndme and Ppossession  ib a.dmlttedly has :

been for these twenty-one years. We would draw the attention

of the District Judge to the decision in Ramc/mndm V. Namyan.u)

As we are unable to accept the findings, we reverse the decrec .
of the lower Appellate Court, and remand the case for re-trial -

" after laying down the proper issues.on the lmes stated above, and
: placing the burden of proof on the’ rloht partles Costs to ablde

— thelesult e . . AT
- - . Decé’ee reversed ‘andk,ca'se remmzded.‘ L

i
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