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quore Mr. ustwe Ramade and .M1 Justzce C’rowe

-~ “ANOTHER (onmmm. DEFENDANTB), Rxsrounmms.

: . Advease possesszon-J oint fam@ly-—-ddverse possesszon of o co-slmrer as”
RN agamst anotlzer co- skarer—Burden of proof—Limitation. _ .

‘threo brothers, Kalian, Dullabh” and Vallabh, In 1884 Kalian and Vallabh ..

" removed to a village clsewhere, and Dullabh was left in exclusive possession of
~the land which he cultivated until his: -death in 1894, when his daughter, the |

. first defendant, entered. into possession. ~In 1888, however, Kalian and Vallabh

~had soId the land to one Nagar, whoin 1895 sold it to the plamtlfl’ In 1897 the -
plamhff brought this suit for possessxon. The first Court passed a decree in his ‘

. favour, but on appeal the Judge reversed the decree, holding that the defendant

- and her father Dullabh had-had adverse possessmn for more than twelve ycms ’

nnd that the suit was therefore bfu'red - f :
= On second appeal -

~d AGJIVANDAS (OBIGINAL Pmlwmr), APPELLANT, » BAIL AMBA AND '

T]m It in question in this suit had formerly Deen the joint propmty of

- Held, by the High Court tha,t 'ulverse pogsesslon lnd not been ploved Tho ‘

k ]mrdon of prow ing adverse possessxon should have been. placed on the defendant. .

,_I’ossosgxon to be adverse must be shown to be - contmuous, pubhc and mlequato ;

to the eircumstances of the case. -~ - soE S .

-As between brothcrs, especmlly when 1o partltlon i3 proved the advexse .

possessmn of one should be plovedc by more sat1sfactory evldence than was gwen
mthlbcase e EE Tt )

SECOND appeal ﬁom the decmon of Khén Bahédur B. D Modx,
Addmonal First~ Class. Subordinate' Judge, A.P; - of Surat,
“reversing the decrée’ of Réo Séheb M B. Hora, Second Class
Subordlnate Judge ab Surat. - o

< ‘Suit for possession.. The land in questlon ‘had been the
)omb property of three brothere, ‘Kalian, Dullabh and Vallabh,

= Tu the year - 1884 Kahan and Vallabh' removed.to a village m
-,the Gé,ekwéw S terutmy, and from that time Dullabh remained in -
excluswe possessmn of the ﬁeldsgmbﬂ his death, which. took place
Cin 11894 when his’ daughter Bal Amba (defendant No. 1) took

: posséssion, - e

\ ‘

* Second Appeal, N'o. 4:24 of 1900

“In November,: 1888 Kahan sold the lend to one Naoar by a,r
,reglstered deed of sale.,, Tlus deed of sale Was attested by hlSV:
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blother Vallabh and 111 1895 Nacrar, in h1s turn sold the) and-
to T agpvan Par bhudas (the pla.mtlff) Thls sale-deed wa
.attested both by Kalian and Vallabh, ER
© In 1897 plaintiff brought this suit- to obtam possessmn Z
. He alleged that Kalian had become the sole’ owne1 of the land on’
o hls undertaking to pay: the family debts and that- Bal Amba s
- father Dullabh had cultivated it merely as a tenant SR
. ‘The defendant contended that she and her father Dullabh had
- held adverse possessmn f01 more then twelve jears and that »the4
"‘smtwas barred. R : e e O
-The Court of ﬁrst instance decleed plamtlff’s cla1m, holdmo*

SR e
-BAT AuBA,

' that. on Kalian’s undertaking to pay off the “ancestral debts, h1s

~ brothers Vallabh and Dallabh had lehnqmshed their mterest m )
~ the land that Dullabh had been merely a tenant of Kallau a s
that his possession was not adverse,” . . .~ i
ThlS decision was reversed in appeal by the Add1t10nal Flrst
Class Subordinate J udge, A.P:; who held that ‘the- property had .
remained joint, -that Dullabh ‘was’ not & tenant .and that* -hxs
possession being adverse to both Kahan and Vallabh the sult “:
--was barred by hmxt'xtxon <k - j s i
Plalntlﬁ’ prefened a second appeal to- the H)o 1 Co

ﬂ[anublmz Nmmbﬁaz fox appellant (plamtz&)
G' H Desm for respondent l (defenaant )

} RANADD, J. -—'l‘he d1spute m thxs ‘case relates to two ﬁelds m
Uchhrel v : : T v
~The. plamtxﬁ’s case was- that these two ﬁelds together Wxt %
three others, .about whmh there ismo dlspute now, belonged to
- three brothers, Kaha,n, Dullabh and - Vallabh ‘In a paltxtxon
~ between the three. ‘brothers, Kahan ‘obtained these lands for-his %
-ghare as he undertook to pay the family debts “Kalian sold the:?
- lands'to one Nagar in. 1945 (Samva.t) and Nacar sold them to the
: plaintiff in Samvat 1951 (1895) The lands were cultivated by .
' Duilabh as tenant of Kalian and Nagar till ‘1894, when’ Dulhbb
“died,. and hxs daughter,. the: defendant Bal Amba, came intg
:possession.. When pla.mtlﬁ' claimed- possessmn as purchaser of
 the lands in dlspute, Bax Amba refused to gwe up possesswn, and
hence the suxt S o

r j_‘,_‘,",/. ~,f,"-f~ -
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" Bai-Amba. stated thn.t in the pmtltlon Dullabh hcr fathcr, and
;;fJAdJIVANDAS “not Kahan, undertook to pay the family debts and the landsfell -
S BarAama, . bO° Dullabh’s share. He was in possession as’ owner for twenty\
o years, and affer his death ‘she, as his'daughter and heu- succeeded,
. and Dullabh had also made a will in her favour.” She deniced all .
. 'knowledge of tlie-sales. and leases, and stated that Kalian had -
~ relinquished all interest i in the lands fmd could glve no title to -
- the plaintiff. -~ SR : ;- e

" The Court of first 1nstance found that the sale-deeds | ra ssed by
_ Kalian and Nagar were proved and that-they were not rominal
~ trangactions, . It also found that Dullabh held the lands as tenant
‘ ',.'of Kalian and Nagar and not in- adverse right as owner, so that =
plamhﬁ"’s claim was not tlme-barred A dec1ee was 3cco1d1n<rly
. passed in. plaintif’s favour. e : .
In appeal the issues were the same as in the ﬁ1 st Oourt Th'e\ .
lower Appellate Court found that there wasno pmtmon bebween f
. the three brothers and the lands did not belonrr to Kalian- solely. -
. It ‘also. found -that the “leases smd to ‘have .been - passed by
. Dullabh to Kalian and" Nagar were forged and did ot reprosent
any-real transacblons -It held, further; that as the pr operty was-
~. joint, Kalian" had- only 2 one-third share, and -that plalntlﬁ' as
* purchager from Kaha,n, could-not claim the two fields in dlspute
- because he had obtained’ possession of the other three fields which -
l exceeded Kallan s~ one-third share It accordmgly held that
plamtlﬁ’s suit must fail on this gmund and it held further that ™~
.. it must also fail because Dullabh’s possession was in adverse rlght* ‘
~and for more than twelve ‘years.. For this reason also the.suit’
~must, fail:  The decree’of the first Court was accoxdmgly revetsed
and plaintiff’s claim disallowed. g

~In second appeal the: ch1ef- pomt urged. wag that the lower
Appellate Coust was in. error in holding that Dullabh’s possessmn e
-was adverse forover twelve years which barred plaintif’s claim.-
It was further urged 'that as the Court had’ held that thele Was
“no partition, Kalian and his other’ blother \allabh Were ‘owners’

;".of the lands in- dlspute by nght of survn orsh1p, and plamt1
succeeded to thelr rights, -~ .

After. hearing ‘the. arguments on both s1de§ we feel satlsﬁe
: that both the ffrounds on Whlch the IOWel‘ ‘Appellate Comb h"LS
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d1sa.llowed pla1nt1ﬂ:"s cla.1m eannot be supported Acceptma t;he? : -
- findings vof facts of the lower Appellate Court, it is. clear- that = JAGJIVA\DAS
* if there were no _partition between the . brothers, | “the. fields. were - - Bu Mm_ -
g Jomt property,;’. and Dullabh cannot claim any exclusive rlghb to . '
* the same eveept on the ground of adverse possessmn for- over -
. “twelve. years. On. Dullabh’s death Kahan and Valla.bh hIS two
~ brothers, would succeed by right of survivorship. - As Kalian
~passed the deed of sale to plalnblﬁ' s vendor Nagar, a.nd Vallabh
: ]omed in the same, it is plain that all the rights of Kalian: a,nd
" Vallabh ‘would- passlto the plaintiff, and thelower Court’s view
~ that Kalian- only obtained a third share (which was Tess. than
" the three fields of which plalntlﬁ' had obtalned possessmn) and ~
‘that therefore ‘plaintiff had no; right to sue for_ the two ﬁelds
_cannot be regarded *as consistent Wlth the facts found except of -
.’ course on | the ground of adverse possesslon. B S L ,2’

The questmn thus really turns upon the pomt whether Dullabh’

possession: can be- regarded as” adverse for over: twelve - years, -
* If ‘the ‘property was joint, -the burden - of proving: ‘oxclusive |

‘adverse possession nyust rest on the defendant who claims to bo
““Dullabh’s -heir dnd devisee. The lowet Appellate Court placed
" this burden on the- plalntlﬁ’ In’ the case of ajoint family, -
" where n6 partition was proved, the mere fact” that two of the
- brothers, Kalian arid Vallabh, ‘went -to. live ina’ ne1ghbour1nfr :
;}A\Gankwadl village would not. make ‘the possesswn of Dullabh
“who continued- to live in the- village of _Uchhrel, necessauly
:',na(lvel 'se, - The 1espondent’s pleader. contended that Ixahan s deed -
“of sale, as also: Nagar’s sale-deed, mention the fact of. Dullabhs
iy possessxon The deeds (DKhlbltS 29 and 31) show that Dullabl’s -
_ " possession commenced eight years- before the deed of sale- of 1888

. and it ‘was urged-that he was thus proved to-be in adverse
_‘possesswn for over twelve years at’the time of. the  suit. These
,';i'reéltals in 'Exhibits 29-and" "31. mlght prove possesslon over
o '\twelve yeals, but by themselves they -capnot prove adverse
f‘}i‘«.vpossesswn as against. Kalla.n ‘or Nagar, because both the. sale-‘
“:+deeds ‘mention the fact that Dullabh held- the lands -in hls
~possession as tenanb Phough the leases were held to be forgerles,
‘-“theSe recitals cannot prove that, Dullabh S possessmn was adverse..
-s;\“‘The only othor ev1dence of adverse possessmn was that furmshed
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1000, i‘, by the statement that Dullabh 1nst1aated Kahan 8 credxtm Moun :
© Jhaarvanpas. to- c‘cecute his ‘decree against Kalian. - Acceptmo' this ewdence'i
BA} i‘ﬁ,\ . for what 1t1swor6h this 1nst1crat1on took’ place in 1889 (Lxhlblt 40). -
w70 This evidence would not seciire to Dullabh- adverse possessmn

" far over twelve years; as the present suit was brought in 1897. -
" These are the only- grounds on which the lower Appellate |
~ Court has relied to prove Dullabh’s adverse possessmn for over.
~twelve years. They prove nothmg of the kind, At the ‘most -
they prove adverse possession. for eight years countlno' from
.1889. 'Even counting from the time when “Kalian left the .
_ village towards the end of S. 1941, it is doubtful if Dullabh’s
possession extended over twelve years Possession to be adverse’
-must be shown to be continuous, publie, and adequate to thel_;
_circumstances of the case. _As between brothers especially when :
no partltlon is-proved, the adverse. possession of one must be:
_proved by more sa.t1sfactory evidence than -it has been done in -
_this ca.se-—Rucl/m Proshad: Singh v. Rom’ C’oomm Smy/& o5
Lachmeswar Singl v. Manowar Hossein ® -+~ .-~ -
"~ We. should. under ‘these circumstances ‘have felt ourselves"‘
Justlﬁed in reversing ‘the ‘finding of the lower Appellate (Jdurt_'
~on_thi§ point. - It appeared to us, however, that in the lower:j_
~ Appellate. Court some: confusion arose from the way in whlchfi;
© the fourth issue’ was worded. - The wording was proper enou«rh.‘:"
“in the view taken : by the first Court whlch held the partltlon/if%
p10ved and" the - leases - genuine.” When ‘these “findings : were.
~reversed by ‘the lower Appellate Couit, the old fourth issue wa,s
~out of place. - The burden of-proving: adverse possession should
" have- been 7placed on"the defendant, and -not. on the plamtn‘f !
The - -respondent-defendant - ‘may have been prejudiced by, this j:’
c1rcumstance We accordmgly ‘send - down the followmg issue; .
mz t— ’ :

years so as to- confel full txtle on Dullabh 27 } ‘-i.: :
Fmdmg to be returned W1th1n two months ‘

I.mw sent dazm

“C Q) (1877 1 Cl, L R, 250 ab po 264 7. @ (1801) 10 Cal, 258,
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