THE INDIA'N LAW REPORTS. / [VOL. XXV.

that lt wis. bought between thlrty and f01ty years ago- f01
" Rs 15,000, The applicant says.he can now get Rs. 40,000 for’ 1t
S A" - and he hasan obvious interest i in getting the highest possxblo puce
ff",.ﬂ#hGOV‘i’- * forit,- I do not thmk it necessa,ry to refer the questlon of va]ue
to an expert

- We therefore hold tha.t we have Junsdxctmn ‘to appomt the
apphcant guardlan of. the minor and we sanction the sale of . thls
property ' U S o e

Attorneys for the petitioﬁer s=—Dessrs,. Bhaishankar _‘q‘n‘d,
.Kanga. R, R o = -

o MaNILAT

- APPELLATE CIVIL.'. o |

. Before Mr. Justwe Ranade and Mr J'ustwe 0: owe.

M&HADEO (onIGmAL DEFENDANT ), APPELLANT, . PAPASHRAM 3
BHAWANCHAND AND ANOTHER (ORIGWAI. memms), RESPONDENTS.

e el Lzmztatzon—.lhmztatwn Act (X V of 187?’,), schedule’ IJ, armle 144— ;

[ Bymbolical possession—Effect: of symbolical posséssion as ‘between. . fudg-

- ment-creditor or Ms assigns and Judgment -debtor .or. Lis. ﬁen s——Smt by -

purchaser from Judgmentwredztm to recover posseaszon Srom iwor of
7udgment-debtor ST o o

As between ‘the ]udgment—credlfor or Ins assigns on one side, and the ]udvment- .
debtor or hxs hen‘s on the other, symbolical posssssion is as. good as-actual”
possessmn to give  the (judgment-creditor’s) pmchasm or his assigns the rwht to”
. bring a sult for possessxon w1thm t\velve yoars from the date of such symbohcal
pOSSBSSlOlL o T N e, S

A}

,SECO’\TD appeal flom R Kmvht Dlstrlct Judtre of “étéla e
Suit to. recover ‘possession ‘of land, - The land oncrmally be-

- “Tonged to the defendant’s father, arramst whom in 1882 "a decree*
‘/,t was. obtmned by, one Bhawanechand under which_ Bhawanchand
became entitled to it- Bha,wanch:md died-and left a son Pamsh-
‘ram (the plamtlﬁ' )5+ who was then a minor and was represented
B by “his guardian, Gangabai.. In 1886 Gangabai sold the: decreé-
agamst‘ defendant’s “father to- Dahsukha. -and Ambaram ‘and
afterwards applxed for executmn of the decree and obtamed
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.ah order du-ectmo' the Nazh to put her “or Ambaram on her'

behalf ”in possession of the land. -

Ll i n e MAHADE
“ The defendant’s uncle obstructed the execufzon of thls order"\ZV‘PI'\RM“mAM
and ploceedmrr were taken - under ‘section 331 of the Civil Pro-“_i'

o i

BHAWAX.:

. cedure Code - (XIV of. 1882) ‘and- an” “order was made in 1886. o OBy

. directing that Ganaaba,l should be put in possesswn., This order -
" was executed, and Gangaba1 Was pub mto formal possbssmn onf,

the 14th December, 1886.. . G e

'The decree was subsequently again asmgned and the plamtlﬁs
- were the heirs of the assignees.” They now stted to Tecover
possesswn from the defendants, basing their tlble on the decree.”
. They valued their claim at Rs, 254, which mcluded not merely ~,
“the claim for the land, but also a sum’ of Rs 165 f01 mesno .'

profits, - B CiE

.. The "defendants demed that they had ever ceased to have -
possessmn and they contended that -Gangabai had no right to -

" possession under the order-of. December, 1886, -inasmuch “as she B
.. had assigned the decree ; that the proceedmga in 1886 were void,

- and that this suit, being brouwht more than tWelve years after the:
date of the decree in 188 is. bawed Do ;, Craedia T

The Subordinaté I udge dmmlssed the sult

v The plamtxffs appealed on ‘the point of - theu nght to recover
possessmn and they: valued this claim at Rs. 89." The Appel!ate .
- Uourt reversed the lower Court’s decree and allowed. the whole
+ -claim of the plaintiffs (valued in ‘the lower Court- as. above-"
-‘,. stated at Rs. 254), The Judge held . that the _present, suit. was -
“not balred by hmltatlon bemu Wlthm twelve years -from - the;‘.f"
- date of the symbolical possessmn obtamed by Gangabal in 1880.
2t Inhxs_]udgment he sald — oy ; , LT

T I oannot endorse the view. taken in the lower Court AlthouOh Gangabm‘:,

'\‘.ﬁ had ‘sold her rights under the decree before she obtamed execution of it, it is

‘ stﬂl clear from section 232, Civil oncedure Code, that the- right to obtain"
execuf,lon continued to vest in her alone The tmnsferee could not execute the '
: decree until he had obtained the express permlssmn of the Court to do so; and.-
“othe Court was at liberty to grant or: withhold such permission at its discretion,
What the purchaser acquired under the sale-deed, therefore, was an equitable :
ight to compel his vendor to exectte the decree on his behalf. It was a ‘sale of
k an 1mperfect title and the veridor was bound to complete the title 1f it lay in her )

: power to do 80 Or if thls view should not commend 1tse1f it 1s at 1east clear,

CHAND, ;f
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l)oth from the fact thut Ganva.bm had sold the decree and from the mentmn of ‘
"Ambaranm’s name in the first order fo - nge possession, that she "was actmv o

* . behalf of the transferee. -This I think is beyond ‘question. The matter now:

- settles ilself: The evidence certainly suggests that actual possession never ]eft
“the defendants, though plaintiffs do not admit this. - They. are scarcely eon= -

" cerned to. deny .it however, foreven - on. the  supposition that Gangabai
-__ obtained nothing but formal or symbohcal posseSSmn, their claim would be good. -

.- Limitation must vun from the- date on [ yrhieh such “possession. was taken” 'm&
o the- ptesent suit was instituted w1thm twelve years flom that da.te. ’

~ Defendant 8 preferred a second appeal ~ ' L

Vam(ieo R. Joglelar for the a.ppﬂllant (defeudant 3) '—-Th]S sult
";/15 barred- by- limitation.- ‘The decree -in v1rtue of whxch the
plmntlﬂ’s clmm the land was passed. in"1882.". . .- . T 4
.~ 'We never gave up’ ‘dctual possession in the execution proceed-A
_;f'fmgs of 1886, What Gangabai then gob. was: ‘mere symbohcal
"'vpossessmn and’ such*possessmn is of ‘no use to the plmntxﬁ's— v
“IImywan v.~Skivram® 'l'here is no ev1dence in' the- case- to
“show that Gangabai after she _got symbolical possessmn, did a,ny
*“act to put the plamhffs or their: assignors in possession of what:”
- she obtained in execution of the- decree which she had tmnsferred
- ‘:Tlus being so, and the plaintiffs havmw had no connexion with the -.
-_',.'plopelt,y in dlspute w1th1n twelve years o£ thls suit,. then ‘
- chim'is tlme-barred i3 S TG s
sk Next, we' contend ‘that the J udge was- wrong in reversmw the
decree and in allowmg the clainr in_its entirety, In the. Brsb
. Cotrt ‘the Whole “¢laim -was-valued at Rs.254-3.6, that is- the
- relief for possessmn was valued at Rs. 89-3-6 and that for mesne,s
‘*proﬁts at “Rs. 165, - The’ plaintiffs’ elaim i in appeal related only.
_ to possession” “and ot to mesne profits. Tnerefme the decree of
the first Courb ouOht to hewe been revera_ed only with - respect o
possessxon. s » S

l[ 0 Co /ajszor the respondents (plalntlﬁs) -—Symbohca.l :
klepossessxon is- equivalent to-actual possession.as “between “the
- judgment-creditor - and - the _]udrrment—debtor The: 01der of -
- December;, 1886, clearly directs that possession should be. 0‘1ven
"’, to Gandabal, the- decree-holder, or to her assignes on -her behal
i The asswnee Was nofr a mere sbranrrer therefore the ruhnor in.

(1) (1894) 19 Bom. 620. ;



_:j Harjzvan Ve Shwmm w does not apply The declsmn in" Shankar
;f "Bisto v. Nmsmgrao ® is in pomt Our sult was brought w1th1n

A therefore th1s suit is not barred .f ‘\? Li s .
" The Judge in appeal reversed the decree Wholly by mereovef-
1ohb - Bvenin second appeal/ / the claim is valued ab Rs : 254 3’6.

- Thxs valuablon W1H have to be couected : : :

‘ BANADI:, J —Jl‘here oan 4be no doubt that ‘as;between the
- Judoment creditor or his. asugns ‘on. ono s1de, and the .]lldcrmentr
_debtor or his heirs on “the other, symbohcal posses"on was-
good as actual possossmn to0 give the purchasel ‘or his z assxgns the
~right to bring his suit for. possessmn ‘within twelve years from
© that date. Wo only" 1ecenbly discussed this’ questlon ina: recent
*_]udn‘ment of this Court, ®. " The case ‘of Hmymm v, S/zzw an ® iy
~mob in point, for there the defendanb was not- the. Judwmenﬁ,
' debtm but“a third person.’ The" decmon in Sﬁanlcm “Bisto v.:

‘ Nm singrao © is an ‘mthorlty in pomt 'l‘he clalm was thezefow
) vely properly held to be not-barred. ~ Faca o
~ v As rma,rds the second ob;ectlon, the c’lalm in the ﬁrst Comt
f was mlued ab Rs 254, 1nclud1n0~ the clmm for the propertv, and

¢ R, 165 for ‘mesne profits. . In appeal the plamjxﬁ valued lus
~claim at’ Rs. 89 only ‘The lower Appellate ‘Coutt howeveL

3 through ovorswht awarded the éntire elaim. The abzmdonmenb

! of the clalm for mesne p1oﬁbs cannob be’ twa’ced as'a rmsta.ke and

. the” va.luamon corrocted now- in. Second .appe 'ylespondent’

- Plewder now, sugwests. WER

- We vary ‘the decree of the lowe1 Appenate Oo‘mb'by dlsallow- :
-ing the claim for mesne profits’ smd restrlctmrr‘ 1(; to the. p1 operty
in ; dispute: Costy m p10p01t1on The 1emmmnw costs to be

: bomo by each pzuty e R ;
: Z)e’arée zjaricd.,:

(1) (1801) 19 Bom 620 (3) See supm p 270. ;\ -
—(zf (159,) 22 Bom, 667. ~* -~ © " 14 (1894)'19 Boma 620,
RN o ) (1897) 29 Bom. 667- -
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