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It is only public strects which are vested in the Municipality,
while over private streets the Municipality may exercise certain_
powers, but the property in land in those streets docs not -
necessarily belong to the Municipality. :

The fact that the Municipality declined  to take any action to
remove the otle in 1887 strengthens the view taken by the lower
Appellate Court, We have arrived at this conclusion independ-
ently of the evidence of the alleged mortgage and release.. The
Court of first instance held that the mortgage was proved, but
that the land was not identified. The lower Appellate Court keld
the identification proved. If it was necessary for us, in the view
taken above, to find on this point we should be inclined to think
that these documents were not altogether free from suspicion, and
theidentification was not satisfactory. It is, however, not neces--
sary to come to any finding on these points to support the deei-
sion of the lower Appellate Court. The street is not proved to
be a public street and plaintiff-respondent has been in possession
of the ckora from 1887 as his own property with the knowledge
of the appellant-defendant. The burden of proof lay on the
appellant under the circumstances, and it failed to justify its
conduct in removing the otla. 'We must therefore dismiss the
appeal with costs. e

S TR . Appeal dismissed.

-

FULL' '-BEN.OE.'
APPELLATE CIVIL

Eeﬁwe 1][1 Justice' C‘and y, M. Justice Ranade, Illr. Justice: O'roue and
i My, Justice Whitworth, -

DEORAV AND OTHERS (omemu. DEFENDANTS) AI’?ELLANT, v, NARAYAN- ‘
DAS HARAKCHAND (or1ar¥ar PrLasiirr), REspoNDENT.*

Land _Reivenue Code (Bombay Act V. of 1879), sces. 4, 18, 15, 18, 19 and 20—
Mdmlatdirs® Courts Act (Bombay Act I1I of 1876), sce, 3—Mdmlatddr—Substi-
tute deszgnated under the Land Revenue . C’ode—-Ewerowe of the powers of

- Mdmlatddsr,

A substitute desngn'mted under sectlon 15 of the Land Reventie Code (Bomba,y -

r*ﬂAppheatlon No, 119 of 1000 under Ex;raordlllary J arisdiction, =
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ActV of 1879) cannot exereisc’ the powers conferred-by the ’\Iémlatddra

Courts Act (Bombay Act IIT of 1876) on the ’\Iamlatd'&r to Who=e ofﬁce he has vm

temporamly succeeded o ) R ‘.

" Arruicariow under the ez\tramdmary jurisdiction of the Hwh
- Court (Civil Procedure Code, Act XIV of 1882, section 622,) -

- against the decision of Réo Siheb Krishnaji Vasudeo l\tatu,

acting Mdmlatdar of Sholipur, in a possessory suit.

- The - plaintiff brought a possessory suit in the: Court of the

Mémlatdér of Sholipur, While the proceedings-were going on,
- the Mamlatdar was transferred to another district, - Pending the
-arrival of _his successor the Collecior appointed one Krishnaji -

Vasudeo Natu, a clerk in his office, to act as \Hmlatdax “and- he
. decided the suit in plaintiff’s favour.

The defendants applied to the Hwh Court under its extra-

ordinary jurisdiction contending that the acting Mamlatdar had
no jurisdiction to try the suit, masmuch as he was not invested

with the powers of a Mémlatddr under the Mamlatddrs’ Courts’
‘Act (Bombay Act ITT of 1876). - A rule aisi was granted-calling -

on the plaintiff to show cause why the de<:1310n of the act,no'
uhmlatd‘ir should not be set aside. : ' ;

Ganpat S. Mulgaokar for the apphcan& (detendants) in sup-»;

J

- p01t of-the rule. v o : s

Mahadeo B, Chavlal foL the o')ponent (plamm{f) showe& c&us

JENKI\IS C.J.:—The Mémlatdar of S]O]dpal ha\mfr \acated

behalf by the Collector “under section 15 of the bombay Land

‘subordinate during his temporary tenure of office was competent.

. -”hIS office, o subordinate, designated by an order. issued in this -

"= Revenue Code, 1879, succeeded temporarily to the Mimlatdar’s -
office. The sole question for our determination is, whether this.

T -to exercise the judicial functions vested ina ’\Hmlatdar by the :

B Mginlatddrs’ Courts Act, 1876.. - -
Section 3 of this Act provides that “the Word Mamlatdar
shall include any revenue officer mdmarlly exercising the powels

of -a Mdmlatddr and any- other person who. may be - specially, -
" authorized by the Governor in Council to exercise the powers of

. o Mémlatdér’ It has been argued before us that a temporary
-+ _ineumbent does not come within this definition; because he does
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not ordinarily, but extraordinarily, cxercise tho powers of a-,'
Mémlatddr. This argument has the sanction of a decision -of°
this Court in Ningapa v. Dodapa® ; but for this we should have:
held the argument to be unsustainable. In the first place it
appears fo us that a force is ascribed to the words ¢ oxdman]y
exercising ” that docs not belong to them : in our opinion they
are merely used in contrast with the words “specially author-
ized.” But apart altogether from this, the argument gives the
go-by to the very specific terms of the Bombay Land Revenue
Code, 1879. By scction 15 of that Act the temporary incumbents
“shall be held to bo, the Mamlatddr under this Act.”” By sce-
tion 20 it is provided that “the appointment of all officers men-
tioned in sections 4 to 18 and 18 and 19 shall be duly notified.
Any officer appointed to act temporarily for any such officer shall
exercise the same powers and perform the same duties as might
be performed or exercised by the officer for whom he is so

‘appointed to act.” It is clear that a subordinate appomted
~ under section 15 is an officer appointed to act temporarily within -

the meaning of this section; and when we turn to section 12
we find that a Mdmlatddr’s «duties and powers shall te such as
may be expressly unposed or conferred upon him by this Aet or
" by any other law for the time being in force.” Therefore we see
no escape from the conclusion that the designated subordinate
can, and shall, exercise the powers vested'in the M{Lmlatddr by -
the Mdmlatddrs’ Courts Act, 1876. ' : ) ,
We have been referred, in the course of the argument, to Lhe
eollected opinions of a former Legal ‘Remembrancer ; they aro

" interesting rather than authoritative nor is theu value enhanced .
by the fact that t;he wuter of “these oplmons ‘was the draftsman

of the Act. S
Thc decision, however, fo wh! ch we have alluded, places areal”

dlfﬁeulty in the way of our giving effect to the opinion we have:

. formed, and it is for this reason that we refer to the Full Bench
" “the following questlon — : o

Can a substltute desmnated unde1 soctxon lo of the Bombay :
Land Revenue Code, 1879, exexcxse the p0W01~ confelred by the

.- . ®.(1990) 21 Bom, 585, -
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. Mumlatdals C‘ourts Act 1816 -on the Mémlatdap bo Whose Ofﬁca
ho hiag temporarily sueceedod 7 -
A L :‘,17‘ - - .

The case bemﬂ thus referred 1t was hmrd by a Full Bench consmtmd of N‘P aTax D“f
Cnndy, Ranads, Cros\e and Whltworth BAR - '_ - e

Ganpat S Mulyuo/uar for the appllcants (defendants) in suppmt

“of the rule +~—The point’ is. whether the tempo‘ral y appomtment
Cof a Mamlatdm invests him with the powers. of & Mémlatdar,
unde1 the Mémlatdérs Act. - We submit that he is not a- Mémli b -
d'u under the Act : see section 3, The question turns upon the ~

; construction to be put on the wmds “ ordmmﬂy exercising the -

~powers of a Mamlatddr in the section. A tempomry appomt-

* ment is a special appomtmenb and the person. so-appointed cannot -
~be said- to be ordinarily exercising the powers of a M4 mlatdér. ;
" Section 12 of the Land Revenue Code refers to the duties of a"

,' Mémlatdér, - Section 15 of the Code refer; to the filling ap of ‘a

. temporary vacancy; and the expressmn ““under this Act ’f in the

_ section shows that.the Mamlatddr is Mamlatddr for revente

~ administration. ‘When a person is appointed as an acbmo‘ M‘un- .
- latdr, he niust be so appointed- by the Commissioner and his

,‘. appointment must be notified: in the Government Gazette. A '.,‘
“"-subordinate ofﬁcer in the Collectm s office ean be- appomted tem- .

= porarily for pur poses of revenue as a Mamlatddr by the Collector:
~“without the sanction of the Commissioner, and’ his appomtment

' need not be notified. Fur ‘ther, section 20 of the Code also refers -
- to the: appomtmenb of a Mamlatdgr, Tn the. present case the

' actlng Mamlatddr was ot a- ‘Mahdlkari, but hé was a, clerk in the
. Collector’s office. Thus sections 15° nnd 20 show what s the f

© difference in an acting Mémlatddriand a Mamlatdar tempomrlly
_appointed. A tempor. ary appomtment such as the one in question;
~does not carry with it the powers confelred by the Mémlatddrs’.
Act—ngapa v. Dorlapa ar: See- Batty s Rules, page 518. The

'? appointment contemplated by the latter: part of section 3 of the

= Mémlatdérs” Act is the appomtmeut made by. Gowrnment

ﬂfalaadeo ‘B. C'/mzlul fm ‘the oppone'lt (plamtlﬁ) to show
? mucc .-—In the fox mer Acts rehtmw to ,FossesscTy ..us, the fune- -

Sess e (\)’lSﬁ)(‘)"l Bom oSo
‘ f:ia 17e7—6_
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tmns of Mémla,td.zr were not deﬁned therefore any revenue o{ﬁcer"x

L could tuke cognizance of such suits, - The duties of Mamlatdar

-were deﬁned in the Land Revenue Code of 1879.. The gvord‘_
“ordinarily” in section 3-of the Miémlatdars' Ach is used in -

__contrastto epecw.lly » " A Mah4lkari is not a_person 01d111auly

- evercising the powers of a Méanilatddr, - He is a revenue officer,”
and’if he has to decide a possessory suit he must be speclally
invested with that Jurisdiction, that is, he must be a Marnlatdél
for thepurpose of the suit. The word:“ Mamlatddr ” was for the ~
firsh time used in a definite sense_in the Land Revenue Code cE
1879, For merly the terms used were Mah4lkari, Kam4visdér, &e.,
‘but the Code of 1879 has made the meaning clear. -Sections ]2
15 and 20 of the Code when 1ead together show'that a temporary -

: appomtment of a Mémlatddr carries with it the powers conferred
- upon the officer- ordmarxly exercwmtr the powers of a Mémlatdal

under the Mamlatdirs Act e e _’v;s,'..if'._;:

e

V [C &NDY, 3. -—-Bub in: the mesent ease thexe was no dclemh ' '_:f_
b) the. bollector of. the dutles conferred by that Acb ] L

- The: actmw a,ppomtment was- made by the’ Collectm under Secr
“tion 15 Qf _the Tiand Rfevem}ev Cod.e That secblon is an_ enabllna X

' secti&l and it empowers the Collector to act in an emergency..: A -

\Iamlatdar 80. appomted is a Mdmlatd4r under section’ 12 of the =
Code Seetlon 20 of the Code also shows that sectxons 12 and 1‘6
should be re&d towethex : -

. The' explessmn “ 01dmar11y exermsmo the powels Of & Mam- o

latdm ¥ in section 3 of the Mamlatdérs Act means exercising’
*the powers. Whlch & Mémlatddr usually has,  The pleeumptxon'
- is that a pexson who is designated -as holding a public office::
dlschames -the duties “which appertam to that . office.. “In- the
_pressnt case the Msmlatddr has styled h1mse1Eact1n0 Mémlatdar,”
-and thelefore the presumptlon is that--he is: dlscha,lgmcr the
dutles of a Mémlatddr. It was argued that-as the - appomtment
Was not gazetted the - actmw Ma,mla,tdél ‘was not. competent’ to
dxscharo*e the duties of a Mémlatddr.” “When a Collector makes
ca tempmaly appointment under section 15 of the Land Revenue - 4
7 Code,- there. is notling to prevent him -from- noblfymg such
appomtment m the (razette The notlﬁcatlon of the appomt—
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ment is not we, submﬂ; “the test to dec1de whether the person -

Mamlatdm N AnIs?.;;;iA%. :

Mul Jaoka) 1n lcply.

The ]udgment (Candy, Ranade and CIOWG, J J ) ‘was 4(1611\’61@(1
CANDY, J. —The questmn 1efeued 1s—can a substltute deswnat-
ed under section 15 of the Bombay Laud Revenuc Code; 1879,
.exercise the powers conferréd - by the ‘Mémlatddrs’  Courts’ Act,
JS/ 6, on ‘the Mémlatdér to whose ofﬁce he has. temporarlly,,
succeeded ? ' e AN S
7 -In-our opinion the answer to’ the queshon does not depend upon

: what | powers had been conferred by the Mimlatdrs’ Courts Act; ..

1870 on the Mdamlatdér to whose office the substltute ‘has’ temeo-f

rarlly succeeded -The answer depends simply upon t the fu)'nher

. of that section may be shown thus:—

questlon whether the substltute ”-comes "within: the mterpret av s
~ tion cla.use, section 3, of Bombay Act III of 1976 The provxsmns

- The word “ Mémlatd4r” shall mclude - ; '
"1, any revenue officer ordmarlly exerc1smg the ’powers oi:' a <
Mémlatdér, and e
.2, any other person (a) Who may be spec1a11y authorlsed by :
the (:rovernor in Council to exermse the powers of a Mamla,tdé1 _
under thls Actyor - . 7 : ';:
4(0): who at the time of the frammg of thls Act is duly authorlsed By
to cxereise thc po“ ers of a Mamlatdél under Bombay Act v of =
1864« S o = L
-t must be remcmbered tha’o in 1876 when thc Mémlatdars
Courts Act was passed, the Land Revenue Codé was not in ex1st-
‘ente.> The intention of the Act-of 1376~-was to bring into one™
consohda.tmo- and -amending Act “so much of the old:-law . (Acb _
XVI of 1838 and Act V:of 1864) ‘and such new law as-appeared - *.
‘necessary for the continued revulatlon ‘of the. existing Courts— ;::;;:
“(Bai Jamna v. Bai Jadav).® Turnmg to Bombay Act V. of
1864 we. ﬁnd that the mterpletatlon clause (sectlon 20) ranthus’:.
“The powers of a Meimlatdar under this Aet may be exercised- “;‘

s ",»

,(,1) (1879)4B01n.\163 st 170.. :
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P by any revenue ofﬁce1 posqessxng powérs couespondmg to the
o G Dnomv ~ powers.of .a Mémlatddr as defined in ‘Chapter IT of Regulatlon
: N o Auums XVI of- 1827, or by any « other person who may be specially author-" “
_ ~ised by the Governor in Couneil to .exercise the. powers of a :~_‘
‘Mdamlatdér under this Act.”. Tt-will be observed that the contrast
~ is between “any vevenue oﬁicer and “any other. person ;: and
~ asthere were obvious ob]ectlons to the phra~e “ possessing powers -f 5
- corresponding to the powers of -a- Mz’tmlatdar, the languaoe of
_the interpretation was changed in the ameudlno Act 111 of 1876
as shown above. The contrast, again, is between the revenue .
officer-'who exercises the powers of - a Mamlatddr and any other -
.person who is spacially authomsed &e. But the flamers of Bom-
‘bay Act IIT of1876 did- not say s1mply “any revenue officer
© ‘oxercising the .powers of a MAmlatdér.”: If they had; there
~ would have been no dlfﬁcu]by “But theyinserted the word “ ordi-
-, narily,” and either this word must be a mere surplusaore, 1ntended
sunply to- denote that the ‘revenue officer must be-one Who
_ exercises the. ox:dmaly powers of a Mimlatdal or e]se 1t must, be
. inferred . that the. Leglslatme had a speclal ob]ect in: mserbmg
the wmd “the intention- belnw that ‘the Judlclal dutles under |
the Act of 1876 should not “be Lxerclsed by any 1nexperlcnced
revenue subordmate, who might in cases of emergency. be placed
Cin “témporary charge of a Mémlatd4r’s office, and who would thus .
_ be exercising the ; powers of 2 Mamlatd4r, though he would not
<in the ordinary sense of - the term-be a Mamlatddr. .’ The 1eason-,
.- ableness of“such an intention is patént. - And this is tlic vxcwi
\\luch was apparenbly taken. -of the intention' of the. Leg;sla,- :

- ture m ngajm Vi ])odapa‘” by the Iatc Sn C. barlal] CJ
end Parsons; Ji-

’

> This~ mterpreta,hon of sectlon 3 of Bombay Acb III of 1876 1s
onob affected by the subsequent Act 'V -of 11879 (Land Revenue
Code), chapter IT of which refers to the constitution and; powers'
of revenue officers,’ No- doubt under section. 15 the subordmate
succeedlmﬂr tempomnly to the Mém]atdar’s office “shall be helclto

e Ve the Mamlatddr -under this Act untll the Mémlatdér resumes
i charde 01 untxl such tlme as a- succeesm 1s duly appomted nd

) (1396)‘ 21 Bom. 585.

o



'« taLes charge of lus appomtment » But a d1stmct10n is apparently
drawn in the Act between an “Acting Mémlatddr appomted by :

the Lommlssronu , the appointment being duly notified; and. th

- case of 2 subcrdinats succeedlno' temporanly to the Mémlatdér 52

ofhce unde1 section 15, The latter appointment is nob notified,
-section’ 15 not bemrr mentioned in - section” £0. ~Of course”the -
Commlssmner may accept the Collector’s nommatlon and then
the appomtment ‘of the" substltute Would be duly notlﬁed and the'.;_ -
ofhcet -s0 “appointed would no doubt have Juusdxctxon under the-
Mdmlatdérs Act; Such a course ‘would be obvzous in, ‘the ease}",‘,
Cof a vacancy likely to' last for any tlme. But in thé cast of a’

. substitute- temporanly succeeding to the oﬁfice as contemplated in -

section 15, there might be no necesmty for such an appomtment

" and equally there would be no necesswy for “such - substitute
. havmg Ju11Sd1ct10n under the Mémlatddrs’ Coults A.ct” “So there -
E 1s no argument on the score of inconvenience.- On’ the contrary,
“ as shown above, the 1 mconvemence would’ be 111 giving such’ a"',f

qubstltute the judicial powers uuder Bombay Act TII 0f 2876,

Havmn’ regard, then, to the fact that “the mattel is not res .

mtegm, and that the question has already been JudICIa]]y decided

i

by this Court, and that we—me not prepared to dlssent from that B
dec:sron which receives some support: from the lan@ua«e of the

Act and from ‘the apparent intention of the Leglslatme, we‘:'

answer the questlon 1efer1ed to us in the negatn e -

,,& el

WHI’lWORTH J '——Bombay Aet V of 1879 wluch dwlq W1th
th\, administration of land; is concerned with the’ M,imlatdar ouly
‘as a revenuc officer. - Bombay Act T1Tof 1876. llldk(.b a cottain - g
hmltcd us@ of the Mdmlatddr as a judicial officer. " Tu. 50" doing *
", it seems to me in section. 8 to carefully restrict the judicial ofhco )

to such officers, among ‘Mémlatdérs, as have been deémed fit to

;exercise a Mdmlatdar’s powe1s ordinarily,” and to: exclude mere

tempouuy officiators,  The distinetion appears, natural ; it ds
" necessary that - the multifarious ‘duties. of a Mamlatddr under .
“Act 'V of 1879 should ;be carried on, somehow, - \Vlthout a break o

howcvex il qu*xhhed the substltute may be; it is not neeessaly
thaf, the Judlcml iuuctron\under Act IIT of . 1876 should be so :

. continued. ~ On ‘the contwry, it is far better that cases under
thaﬁ Act should be suspended auuncr the abseuce ot tho duly
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7" DEomav. - of a SUCCesSOT. b '
;L-N,snnmms " That the Land Revenue Code 18 later in date than tl.e Mémlat-
R dé;s Act does not affect thls view; - The framers of the Code i in "?'g
©1879 must have been aware.of the ‘special hmltatlon 1mposed by
sectlon 8 of the earlier Act for its purposes ; and they left it -
_ uudisturbed while they made provision for vacations of office
~under the Code f01 its purposes.; Section 20 of the Code 'p’lo‘-‘-":
- vides in its second clause that temporary officiators shall exercise -
“-the same powels as the officers for -whom they ‘act.-- But this is"
* still for the purposes of the Code; and the exception provided by"t"
--section 3 of the Mdmlatdars’ - Act is still undisturbed. Iudeed ™
. the second. clausc of section 20" of the Code is shown by it: e
“position. to be only in the nature of a prowso or exception to the
1 main clause w]nch dea]s only with the questlon of the notzf catwn‘
of: appomtments T PR R
: Qectlon 12 of the} Code amam prov1des that 8 Mam]atdér’s
-, % duties_ &c. shall b such:as may be- expressly 1mposed &e. by
thls Act’ or by an 0y other: Jaw._for the tlme being in force.” But
. while this deﬁnes a Mamlatd4r’ s ordlnary duties it docs not I
~- think, imply that the specml limitation ‘provided with reference
* -to the JUdlClal function’ to be dlschal nred under Act III of ]876
should cease to have eﬁecb LT Lo
Fol]owmg the ruling i m ngapa V. Dodapa(l) I Would answerf‘
the questlon 1efe11 ed in the negatlve. ‘ ~ :

D The queshon referred bemn' answered ‘in. ﬂe nc"qlwo, the. rule was. m‘md ,

5 absolute with. costs. o T S T -
' A "]Ll(lﬁ hade absolyt 7

PR

@) (1596) 21 Bom. 385,
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