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AP PELLA’ID CIV[L

Befow Mp, Justice Ranade, on reference from /Su LI Jenlcms, C’/nef
- Justice, and Mr. Justwe W/utwortlz

}'ANMANTRAV AND ANOTHER (ORIGINAL PrAINTIFSS), APPELLANTS,
Tae SECRETARY or STATL FOR INDIA (ORIGI\IAL DEFE\'DANT),
) RESPONDENT. /

LPossession—Doclaration of title—-—&eit by person in possession Jor declaration

of title—Burden of proof—Evidenco~Tiffect of. plaintif's’ posseeszon——l’l e

- sumption of title—Evidence Act (I of 1872), sec. 110. - v ST

The plaintiffs brought this suit in 1898 for a declaration that dertain lwd.

in the village of 8. belonged to them, and that they might be eonfirmed in pos-

- session. They alleged that they purchased the hnd in July, 1888, from the.

pitel of the village, and Liad been in possession ever since, and that their yondor

_had previously becn in possession. They now sued beeanse their possession had

been threatened by the orders of Government officials, Tt was admitted that
the plaintiffs had been in actual possession Since 1888, ]
The District Judge held thattthe burden of proof of title to the land lay

upon the plaintiffs. He was of opinion that they had failed to prove it, and he’

dlsmlssed the suit.

" - Held, per JENKINs, C.J.,and RANADE, J. (WHITWORTH, J d:ssentmg), that

the plaintiffs being in possession (not shown to have wrongfully originated) such

possession was good against the whole werld eicept a person who>could show
Detter, title; that the burden of proving such title lay therefore upon the

dofendanb that he had failed to prove it, and \that therefore the plaintiffs -

were entitled o the declaration sued for e o o

. Per Wiirwonti, J. :—That the evulence d1d not show such possession in the

’ plamtlifs as under section 110 of the Evidence Acty(I of 1872) shifled the burden
of proof upon the defendant ; that pricr o the alleged sale to the plaintiffs in
- 1888, the defendant had been in the position of an absentee owner of the land

-in question represented partly by the village: officers and partly also by the village -
community, and that he might be said to be in possession; that the sale to the

pPlaintiffy in 1888 by the phtel of the village, who should have protected the
defendant’s interests, was a wrongful act ; - that the plaintiffs were therefore not
relieved from the burden of provinv their title, and that they had not proved it.

" Per RaNADE, J.+—Wkhen a o person in possession of land has been dispossessed
and sues to recover it, the fact of his previous possession will not entitle hiw
10 a decree unless he sues under sectmn 9 of the Specific Relief Act (I of 1877)

within six months of the date of dxspossessxon If hesues after the six months
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have expxred he must provo a primd facie title. Insueh aocase hoisentitled to -

a decree unless a superior title is proved on the other side. It is in reference
- {o such cases that it has been held that possession is evidence of title, and that
the plaintiff, who proves such possession and subsequent disturbance, shifts the -
burden of proof on the defendant when the primd facie title is made out,

“When no such primé facie title is made out by the plaintiff who asks for a
“decluratory deerce, he eannot obtain that deeree on the mere ground that he

was in possession and the defendant had no title. Mere wrongful possession is .
insufficient to shift the burden of proof

APPEAL from the decision of C. H. Jopp, District Judfre of
Ahmednagar.

Suit for declaration of title. The plaintiffs brought this suit-
in 1898 in the District Court of Ahmednagar against the Secre-:
tqry of State for India in Council for a declaration that a certain
piece of land in the village of ‘Savargaum belonged to them' a,nd'
praying thab they might be confirmed in possession -
. They alleged that on the 25th July, 1838, they purchased tbe I
land from one Patilbowa Dhondji (who, it appeared, was then

- officiating . pétel of the village); that they had ever since that

~time been in actual possession; that before-the purchase their:

vendor had been in possession; that during their possession
they had with the assent of the Government’s agent built on the
land and spent Rs. 1,600 on it, and that their possession had now

 been threatened by the orders of Government officials. *

The defendant pleaded that the land belonoed to h1m and
never belonged to the plaintitfs or their vendor. s
It appeared that in 1888-89 there had been an inquiry in the

" Mamlatddr’s Court as to the ownership of this land, and: the °

Mamhtdar had decided that it did not belong to Government
‘and directed the village officers not to mterfere with the plamtlﬂ‘s‘ :

i they built on it.

The - District J udge, however dlsmwsed the suit. He Was‘ of

- opinion that the Mémlatddr had no jurisdiction to decide the
. question of bltle, and in this suit he held that the burden: of

proving their- title to the land lay upon the plamtxffs and thm:

: they had failed to do so. e - PSR

* The plaintiffs appealed o : R
~ The appeal was ab first argued before the DlVlSlOXl Bench com- =

’, posed of J enkms, C.J.,and VVhltwmth J
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_+ Rdo Bahddur G/mnas/mm N ]\zd&aim for the appellants
(plaintiffs). ST T S SR

Réo Babédur Vasudes -J, ]{mzlm Government Pleader fof /; )

the respondent (defendant)

- Jexkixs, C.J.:—The plamtxﬁ’s have brouohb thlS suit aoramst,

the Secretary.of State for India'in Council for a declaration that
a site in the village of Savargaum belongs.to thom, and that they
_ may be confirmed in possession, - Their case, shortly, is, that on

the 25th of July, 1888, they purchased the site from- Patilbowa ~
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- Dhondji, the consideraﬁion being Rs. 20 in cash and Rs. 20 -

. previously lent by the plaintiffs’ father to Patilbowa’s fathér on

' mort«anre of the land, and that they thereby became its owners ;
- that possession of the site has since the purchase been with them,

and before that with their vendor and his father; that _during
their possession the plaintiffs have with the assent of the Govern.

‘ment’s authorized agent built on the land and spent on that

‘object a sum of Rs. 1,600'; and that their possession has now been :

thleatened by the orders of Government officials. -

"“The suit came on for hearing before the District Judge of -

Ahmednagar, by whom the following issues were framed — -
1. Have plaintiffs proved their itle to the site in dispute ?

2, Is the defendant estopped from denying that plamhﬁs are

the owners of the site in dispute ?
3. Are plaintiffs entitled to the relief claimed i in the plaint ?

- “In my opinion the District Judge erred in his omission to
‘frame an issuc as to the plaintiffs’ possession. . The result is that

“we have no finding on this point, and the District J udge has as

& consequence wrongly misconceived the proper incidence of the

onus of proof.
“ When the guestion is whether any person is owner of anything

of which he is shown to be in possessmn “the burden of proving

‘that he is not the owner is on the person who affirms that he is not _
" This section merely formulates the commonplace in -

the law of evidence, that possessxon affords primd facie presump- -

‘the owner.

tion of ownershlp, and I am aware of nothing that excludes the
Secrebary of State from the operation of that rule, The first point
therefore which I propose to cons1der is Whether the plaintiffs

31727—-2 T
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" are in possession. Adnuttedly they have been in possession

since July, 1888: but can it be said that their possession is of
such o character as to atiract the presumption described in
section 110 ? in other words, was their possession such as would

" be recognised by a Court of law 2 The plaintiffs did not obtain
-possession by ousting any one, nor-can it be said that their

possession was not peaceable; for when a question was raised
as to ‘the propriety of their possession, the Mémlatdsr after
inquiry came to the conclusion (whether rightly or wrongly is

~ immaterial for this purpose) that the plaintiffs were entitled to -

remain in and build. T am not at present considering the possi-
bility of ‘an estoppel resulting from ‘the Mémlatdir’s  action;
T allude. to what he did -as a civeumstance throwing light on the

_ character and quality bf the plaintiffs’ possession, and I pause

- here to state that I find nothing to justify the suggestion, which

“did not even find a place in the argument, that the Mdmlatddr
" acted otherwise than honestly. It seemsto me contrary to WeII_-,

* _established doctrine to say that this is not such a possession as'

the law would recognise, and one that would be good against the -
whole world except the person who can show a good title. To
say that a possession is not within the meaning of section 110,
-unless it is- a possession according to title, would be to render
‘that section meaningless, and to introduce a doctrine subversive -

- of the established principles of property law. 'The matter is thus ‘

summed up in Pollock on Torts (4th Ed.) p. 330:— :

- f*Sométimes mere detention may be sufficient ; but on pmnclple
1_t s_eems more correct to say that physmal control or occupation -
is primd facie evidence that the holder is in exercise (on his own- -
behalf. or on that of another) of an actual legal possession, and
then, if -the contrary does not ‘appear, the incidents of legal

possession follow., The practical result is- that an outstanding. .

~ claim of a third party (jus fertii as it is called) cannot be set -
. . up to excuse either trespass.or conversion. “ Against & wrongdoer -
'~ possession_is~a title’; or as the Roman maxun runs ‘Adversus

ea:traneas vitiosa possessio- prodesse solet) As regards real pro- -
perty, a possession commencing by trespass can be. defended

“against & stranger not only by the first wrongful occupler, L

but by those claumm through hlm, in fact itis a good roob of
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- title as against every one ekcepb the person really entxtled ?, o
° As authority for this last proposition Mr." Pollock- vouches: H““IANTMV

‘Aa/wr vi Whitlock,™ to which as well as to the cases on wlnch
it proceeds reference may usefully be made.  In another passage.
[ Mr, Pollock says: “The authontms do not clearly decide; bub: -

- would scem to imply that it would make no difference if the
" de facto possession violated by the defendant’ were not only;*

ﬂ’w;thout title, but obviously wrongful.” -~ . ..

“The propositions thus laid down arc.of course nob bmdmml,
uuthoutles, but I cite them as they state most clearly: \ﬂnt'- :
appears to me to be the law.. That dsher v. Whillock lays down’

- - principles to be observed in this Presidency is finally - established-
~ by the authoritative judgment of Sir Michael- Westropp in
- the casc of Pemraj v. Narayan,© heard and decided by a Full =

" -Bench of this Court as far back as 1882, In the coursa of hi

‘judgment the learned Chief Justice remarks: “The pfain'biﬂ’

'b;possossmn ‘was a good title agamsb everybody. exéept the tme:
owner. This being so, we fail to perceive any good reason for -

" requiring the plaintiff to wait until he is cvicted, or preventing -

“him from obtaining a declaration of that which is beyond all

_doubt his right; z7z., that his title as possessor is' good- against-a
- person who is sceking to disturb that possession, and- who has
not a colour of title to the land in-dispute, and never-had, posses--
sion of it.”” Then later, in referénce to his right to vindicaie

“possession under section 230 of Act VIII' of 1859, he says;

“although the plaintiff J* may, if he please, give evidence of his.
‘txtle, he is not bound to do so, but may rest his right  to recover -

on his possession and cast upon the decree-holdet thé burden of

‘proof of title,—~i.é. his right to dispossess the applicant.- - This -

. "’appears to have been so held in the Calcutta Full Bench’ Case—-

Radha Pyari v. Nabin ()%amlm,@ and is quite’ in accord with -

the value and import of possession as laid down in the Bnglish
" ‘puthorities; to which we-have referred, as well as in the Indisn

Evidence Act I of 1872, section 110 Another and still moré

? ‘authoritative pronouncement is to be found in the recent any

: 'Councll Judwmenb is IsmmZ Amﬁ" v. Makomod Ghouse.® . There‘ )
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-the ﬁla.in(qiff ”sougilb a declaration that he was the sole and
" absolute owner of the land, and that the same was not dedicated
. for religious or charitable purposes and that the defendant had no

right, title or interest therein or in any part thereof. The defend-

~ant’ denied the plaintiff’s possession and relied on a dedication.
Both the lower Courts found that the plaintiff was in possession .
-and thet the defendant was not the Mutwali.. -The Court of
“appeal, however, in Caleutta, differing in this respect from Mr.

Justice Trevelyan, held there was n dedication, and declined to

“declare that this person, the plaintiff, has a fitle, when as o

matter of fact it is shown he has none.” -On this ground they.

" dismissed the plaintiff’s suit. Their Lordships of the Privy

Council in disposing of the case say at page 106 of the Report :—

Tt appears to their Lordships that there is here a misapprehen- . -
sion of the nature-of the plaintifi’s case ~upon the facts stated in
~ the judgment. The - possession of ‘the plaintiff was sufficient
- evidence of title as owner against the defendant. By section 9
" of the Qpemﬁc Relief Act (Act I of 1877), if the plamtlff had been
dispossessed otlierwise than in due course of law, he gould, by a suit
instituted within six_months from the date of the dispossession,

have recovered possession, notwithstanding any other title that
might be set up in such snit. Ifhe could thus recover possession
from a person who might be able to prove a title, it is certainly

" xight and just that he should be able, against a person who has ~

no title and is a mere wrongdoer, to obtain a declaration of title

. as owner, and an injunction to restrain the wrongdoer from

interfering with his possession. ' The" Appellate Court, in ac-,
cordance with the judgment above quoted, has dlsmlssed the suit,
Consequently, the defendant may continue to wilfully, 1mprope1]y
and illegally interfere with the plaintiff’s possession, as the learn- -

ed Judges say he “has done;, and the plaintiff has no remedy. -

Their Lordships are of opinion that the suit should not have been :

 dismissed ; that the plamhﬁ was entitled in it to a declaration of -
) hls title to” the land. "It was not neeessary” for him to negative

- thab the land vas ‘dedicated to veligious or charitable i)mposes
R} questlon upon Whlch the Original and Appellate Courts have

. differed, and which; as the only defendant was not- entitled to

~maintain the ‘W@L‘rfnamah ‘and other persons would not be bound
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by an ad\erse declslon, their Lordships do not decide. That
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dec]aratlon‘should be - omitted from the decree. ~ Their Lordships mmmu '

*. will humbly advise ‘Her Majesty to reverse the decree of the -~
- Appellate Gourt, and order the defendant to pay the costs of the
--appeal to that Court,.and to afirm the decrec of Mr. Justice

Trevelyan substituting for the words ‘the sole and absolute

_owner > — ‘lawfully entitled to possession,” and after the words

‘in thxs suit mentioned,” omitting ¢ and that the’ same have not

been dedicated for religious or charltable pulposes ,;Fhe :

respondent will pay the costs of this appeal. » N
These principles have received an instructive apphcatwn in the

recent case of Gangaram v. Secrelary of State for India® decided by -
- Jardine and Ranade, JJ. - There the plaintiff advanced the same
~ claim as here to a site in a village, relying on the fact that ten or

fifteen years before -he had built a cattle-shed on the land and

that prior to that he had crected sheds on it each year and kept

* fodder, grain and earth on the site. The District Judge, disbeliev-
ing the evidence as to keeping fodder and grain there and as to

the yearly building of the shed, dismissed the suit, and from this

- the plaintiff appealed The High Court held that the plaintift
had failed to prove title and refused to grant-him the declaration

TnE
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~of title he souoht They, however, granted him relief in protec- -

-~ tion of his” possession, and in so doing they said: “ The plaint,
however, contained a prayer that the plzuntlﬁ' might be awarded .

‘any other relief to which he might be cntitled. - If he had made

.~ reference to section 42, illustration (g), of the Spec1ﬁc Relief - -

Act, or if the Court had noticed that illustration which refers to

- suits brought for confirmation of possession, it is probable that
~ an issue would Have been raised as to whether the plaintiff was.
_entitled as against the defendant to be retained in possession.

There is no evidence on the record of the defendant’s title; and
it is found by the Judge that the plaintiff has held possession for
“ab least ten years and has built a shed on the land. These facts

~_ appear to us to bring the case within the ruhno' of theif LOI‘dbhlpS‘

~

_of the Puvy Council in Tsmait Ariff v. Makomed Ghouse”” @
~ This case is singularly apposite, because it distinctly shows °
~ that even in the case of a village site, Government cannot rely on

(180520 Bom. 798, ' @ (1898 LR 20 L A.99, .
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ST 1900 any 'gcnera}~pxesumptwn and that as aoamst the "party in -
\annmn possession it -must show title. It scems to me that this case is |

' Tm: a direct authority founded on the soundest principles, and that it .
" SECRETARY

Sor Goane¥ s strictly applicable to the present casc. Moreover, this case
‘¥or Ixois,  does not stand alone ; for as far back as 1869 I find in the case
- of Shama Soonduree Debia v. The Collector of Maldah® the
following principles were enunciated by Mr. Justice Mitter, the
defendant-Collect01 in that case bcmo- the 1eplesenta(nve of the' '
. Government :— - - .
© “If the plaintiff can pzovc that she was in possession of the
property in dispute until she was ousted by the defendant against
her consent, and without the. intervention of a Court of law, the
defendant ought to be called upon. to prove his title. If the -
defendant succeeds in proving his title, the plaintiff ought then
tobe required to prove u better one.  That evidence of possession,
however short, is evidence of title, is an undisputed proposition of
law, and it therefore follows' that such evidence is at least
sufficient to make out a pnmd fucze case m favour of the par ty
by whom it is given.’ L
Probably it would not be d1fhcult to gxultnply msbaucos, but I
am content to abide by the principles thus stated over thirty
. years ago and reaffirmed in this Court by a_decision whlch 1s B
binding on us. : o
© This, then, is how the law stands I am couscious of having
laboured what may seem 9 be an clementary point, but I have
" done 50, as the true alue of possession without proof of title does .
" not scem to me to have been accurately appreciated.  The..
* plaintiffs; thevefore, being in possession, how has tho defendant
shown that he is the true owner?  The evidence in the case is in
part documentary and in parb oral: T will first doal with the -
former. - Tt consists of statements in documents relating, not to -
* . the site in suit, but to adjoining premises. - These documents have
" - not been translated, but they consist of a sale proclamation, a rent-
note and a map; and the stabement in them which the defendant -
calls in_aid of his case is. one.which- gives the land in suib asone
: of the boundanes, descubmg it as (JrOVernment opén glound ”e

-

@ (1869) 12 Cal, \V;R.»16_4._ o
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. “open ground ” and ¢ vacaut land? But how is such ) statement

- 29‘5 ‘.
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relevant 2. An attempt was made to bring it in either under - Bux.m-nn p

- section 13 () or section 32 (4), Obvmusly neither of them is
- - apt for that purpose: for, so far as section 13 («) goes,- it 18 im-

possible- to say - tha any one of these documents was a transaction
- by which any right in the site in suit was created, &e. ; there was

- merely an incidental reference to it, the subject-matﬁer; of the
_ transaction being another piece of land. - Nor, on the other’ land, =

have those conditions been established on which alone a statement

would be admissible under section 32 (4). So it now oily re- -

mains to consider the oral evidence, and in so doing it is important
to'bear in mind what the true object.of proof is: it is- whether

_ the Government has shown a title - to the property, and in this -
connection it is impcrtant not to be inflnenced by preconceived

- ideas as to' the general ownership of Government: for each case

' must be decided by what is ‘proved in it. Quod non appar ot non

“est; or, as it has been recently expressed by Lord Halsbury, “of
things that do not appear and thxnrrs that do ot exist, the reckon-
. ing in a Court of law is same.” = Now there. are-three wibnesses

_-on.whom the defendant has relied. The first is Balvant, whois
- abont thirty-three.or thirty-four. e is a-kulkarni and states in’
~ his evidenee, which was given on November 18th, 1899, that he

- had known the site for the lasﬁ eleven or twelve yeats. : Ho

B . ayg C— oL . . . E ‘ :

A “There was no building on thls ground when I ﬁrst saw 1t eleven
) or twelve years ago. ~Thesite was an openone.” When I hegan to

serve as kulkarni, Hanmant Ram Hukumchand began to oceupy it.
" 'This was ten years ago. - He began to build on the site, * <% . %

’nm"—

- SECRETARY. -
© OF STATE
JFOR INDIA,

~ When he began to build, I do not know if any one had oceupation - B

of the land. I do not know Whether Gov ernment or ¢ rmy prwate
person owns i : - - S :
" The evidence in no way esta,bhshes the Govemments title :
the w1tness s knowledge does not extend back, at the outside, more
- “than-a ‘year beyond the period. of plaintiffs’ admjtted possession :
- he is not even able to express an_opinion (for what it.may. be.
- worth) as to the existence of any general right over the land.

' The next witness is Rama, who is twenty-five or thirty years old - |

o and lives in g hamleb one- mile from Savargaum, N He says the site ‘

N
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- 1900, was an open One,-bﬁt he does not know to whom it belongs. . This
" Hasuawrzav  Witness admits he saw stones on the ground nine or ten years before
T;.E _ the building was put up, but he says cattle were not tied, nor did’

. BECRETARY  hg'ever see a chupper for cattle on the site.. He does not know
. o hl'ff;ﬁ. whose people in the village say thesiteis. His evidenco therefore
* also fails to show & title in the Government, at most it negatives
certain acts ‘of ownership asserted by the plaintiffs prior to 1888 ;
but with this hspect of his evidence I will deal luter. The next
witness is Ganesh, who is merely called to prove a map, but
he makes one statement in the course of his evidence which is
deserving of notice.” He states that he inquired among the
villagers.and ascertained that the open space belonged to
Government. This statement, I need hardly point out, has no
- evidentiary value, but it is curious that no effort was made to
" call those villagers from whom the witness gleaned this informa-
tion, for it cannot have been from the two witnesses whose
evidence 1 have examined that he obtained it. Inow come to the
last witness, Bapn, whono doubt statesthat thesiteis “Government ’
. Waste open space ’ and that ¢ the villagers believing the land was *
' Government land gave it to the Kumbdrs for making pots.”
‘ The Government Pleader refrained, and I think properly, from
pressing the evidence of this witness; for it is obvious that the -
. relations between him and the plaxntlffs were of a chamctel
caleulated to influence his evidence adversely to them. ,
ThlS, then, is the evidence, and after giving it the best con- ,
sideration I can, it has failed to establish to my satisfaction
Government’s title to the land, or any possession by Govern- -
‘ment within sixty years before the commencement of this suit. -
- Jtwould suffice to stop ab this point, but as thisis a first appeal -
I think it better shor tly to examine the evidence adduced on the .
plaintiffs’ behalf for the purpose ofi proving possession and acts -
" of ownership by their vendor and his father. They first en-
" deavoured to show. that the property had been mortgaged by the
- vendor’s father to theirs , and they went further and sought to make .
~ out that there had been a written document. This the District:
7 udge declined to believe, because it is stated in the sale- deed —
- the genuineness of which is undisputed—that there was a mort- . -
. ‘gage but without a document. I think the Judoe was rlght in,



VOL XXV] BOMBAY SERIES.

ﬁlscredltxng the existence of a writben mortgace, but I am by no -
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means satisfied that he shounld for that reason have held that there- HLKM:AKTBH"

.- Was no mortgage at all, seeing that the fact of a mortgao'e was

* corroborated by the statement in the sale-deed. I see no reason "

for supposing that the statement in the deed .as to a mortgage was
mamifactared for future contmrrenmes, for had that been the design,
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“the conspirators would har dly have stopped short at an oral mort- ‘ ’

gage. Indeed, the District Judge himself does not suggest such

a theory. The position therefore would appear to be this, that- -

‘50 far as the plaintiffs swear to a written mortgage they are con-

~ tradicted by the statement in the sale-deed, but so far as_they- B .

assert that there was a mortgage, they are corroborated by the

same statement, which is properly admissible for that purpose -

'-"‘(Ewdence Act, section 157), The doctrine falsus in uno falsus -
in omnibus in this country affords a test of little or no value; for = -

it is td be feared that * there is almost always a fringe of

embroider y to a story however true in the main,” and I should

- myself hold, on the evidence, that there had been an oral
mortgage, if a finding on the point were necessary.. T do_not,

however, place much stress on this alleged mortgage, but there is™
other evidence of acts of ownership which has been too _summarily_' '

* dismissed by the District Judge owi/ng, no doubt, to.his failure, - "

- in the fitst instance, to determine the question of possession; and
~ observa the legal consequences resulting therefrom.: The rest of

~ the-documentary evidence produced by the plaintiffs éonsists of

documents relating to other land and referring to the site in

* suit in the description of boundaries in a manner suggestive of -
its having belonged to Dhondi Ganji. Two of these documents. - -

-~ are Exhibits 41'and 32, as to which the District Judge says =

they “have, in my opinion, probably been forged for the -~

~ purposes of this suit.”> For this reason he not only declines . .

- to place reliance on these ‘documents, but he also uses them to
nnllify the evidence of witnesses 81, 40 and 89 on the ground

of their connection with these documents, and for this reason he -

thmks their testimony is ‘not of any value. I am not disposed

" toagree with this: but however that may be, it does not enable

‘him.to get rid of the testimony given by Gula.bchan& (Exhlblt

*43). This witness is seventy years of age and swears that he
<has known the site for ﬁfty years Itis'-t‘rue‘ he does not live - -

B 1727-3
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in Savargaum, but in Ane, three miles off ; still he asserts that he
is always going there. He swears to the existence of the chupper
on the site -and- the tying of cattle there, “I saw Dhondji’s
possession,” he says, “ for about twenty years ; Dhondji mortgaged
the site to Hukumchand. I learnt this, as I used-to tie my horse:
there.”. Then he gives some details as to the chupper and deposes
that a dinner was given on the site on Hukumchand’s anniversary.
In cross-examination he re-asserts that he tied his horse in the
shed, 'and swears that there were signs of cattle. having been

_ there. To judge by the cross-examination, the fact of this witness
“being a moneylender is suggested as a discrediting circumstance.

T-am led by this to cite what has been said in this connection by
their Lordships of the Privy Council : :
% Their Lordships are led by the judgment under review and by
some portion of the argument ivhich has been addressed to them
to state, as has often been stated before by this committee, that
the ordinary legal and reasonable presmnptions of facts must not
be lost sight of in the trial of Indian cases, however untrustworthy
much of the. evidence.submitted to these Courts may commonly

-be ; that is, due weight must be given to evidence there as else- .
~ where, and that evidence in a particular case must not be rejected

from a general distrust of native testimony, nor perjury widely
imputed without some grave grounds to support the imputation.

" Such a rejection if sanctioned would virbually submit the rights

of others. to the suspicions and not to the deliberate judgment of .

" their appointed Judges. Nor must an entire history be thrown

aside because -the evidence or some of the evidence of some of

-the - witnesses- is mcredxble or untrustworthy "—Ramamani v,

Kolanthai®: ST

" "As a matter of fact I do not ﬁnd that the Distriet Judge dis-
beheved thisman; all he says with regard tohim is, “T donot think
that his testimony is sufficient to establish that Dhondji, father of

’ Patllbowa owned the site, more especially as the mortgage to the

plamtlﬁs has not been produced, and as in the proclamation and

. other: ‘papers relating to the sale of a neighbouring site to one -

o ‘Jethiram on October 13t,h 18(8 thm plece of ground is entered

03 (186914 Moore s 1. A..‘354,r
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as belongmg to Government P 1 take tlns criticism to mean

. .7,,5299;

BT e

this; that Gulabchand’s evidence does not, as against the mattersto  { ANTEAY

which the District Judge refers, establish ownership, and had that

been a correct exposition of the position there would be much in its
favour. He does not, however, say that his evidence is not to be

believed, or that so far as he deposes to particular facts; he is to be

discarded. . Why should we not give eredit to this-man ?. Surely-

- the fact of his being a moneylender cannot, per se,-be sufficient,
and I must confess T cannot accept the evidence of Rama, who is
now only twenty-fiveor thirty, as outbalancing Gulabchand’s
evidence relative to matters that occurred when Rama was a mere

‘lad. It may be that Gulabchand’s evidence would not alone go
far towards establishing possession, but at any rate it shows that
the plaintiff- obtained possession from one who- did- exercise,

rightly or wrongly, certain acts of apparent ownership, and so is

confirmatory of the view-that the plamhﬁ's possessu)n is one.

which the law will protect. L e E

T have alluded to this evidence not so much because it7is-
necessary for the plaintiffs’ case, but hecause it helps to dispel

the view (which I think, even apart from it; unsound,) that the

* plaintiffs had not such possession as section 110 ofithe Evidence \‘

Act contemplates. It further makes it clear that. there is* no
evidence which shows a possession by Government at any time

- within sixty years. It is true that the site with which we are -

~concerned is gavthan land,‘and some stressis laid: on this fact,

- “but I think without good reason. According to Wilson, gavthan,

apparently a corruption of gaonthan; means “site of a village,

" whether in ‘ruins or still standing.” " Even in- the absence:of
judicial decision I should not have regarded land of this character
" as inviting any inference that it .was the unfettered property )

_of Government. As a-matter of fact the view I entertain has
-the sanction of the decision in Gangaram’s case. * Reference has
/,been/made to section 37 of the Land Revenue Code, but: that
~ . appears to me in no way to advance the defendant’s case, for it

~only relates to that which is not the property of individuals &c.,
and even then subject to such rights as may be established ‘over -
- the same.” It in no way disturbs the presumption arising from,

possessmn or the legal results thab ﬂow bherefrom

- Ve
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1 would therefore reverse the decree of the lower Court and.
declare that the plaintiffs are lawfully entitled to possession of
the land in suit and the shed thereon. As there is a difference
of opinion the case will be referred to Mr. Justice Ranade.

WairworrH, J.:—The plaintiffs brought this suit for a decla-
ration that they were the owners of a site within the village of

-Savargaum, and for recovery of its possession, alleging that they

had bought it in 1888 from one Patilbowa, and that they and
their father had previously held it in mortgage from Patilbowa’s
father Dhondi. There is no evidence of Dhondi’s title, and the
plaintiff’s case rests upon (1) their possession since their purchase -
in 1888, and (2) the previous possession of their vendor or of his -
father or of themselves or their father as mortgagees. .
The first question that arises is: Was this possession at any
stage of such a character as, under section 110, Evidence Act, to

" put on the defendant the burden of proving that the plaintiffs are

not the owners of the site? I cannot find that it was. The con.

-clusions that I would draw from the evidence are (1) that the

possession alleged tohave been exercised before the sale consisted
merely of such acts as ave permitted to any villagers in respect
to an open space in a village, so long as no one is prejudiced by _

" them, and which would be permitted to an influential person such

as the p4til of the village (as both Dhondi and Patilbowa in turn )
were) -even if they were somewhat prejudicial to public conveni- -
ence ; and (2) that the actual possession taken after the execution -
~of the deed of sale in 1888 was a merely wrongful act. ;
.Without asserting that section 110 of the i Lv1d ence Ach does not» ;
apply to the Secretary of State (who is defendant in this case) as -

_ well as to any private person, it is still necessary to consider " the- -
- _character. of his possession of any land in India. He is an -
- abgentee owner represented in a village partly by hthe “village -

officers-and partly also (I think) by the village community. An:

~open site in_a village—and especially one with several roads -
~ about it as, from the map, the one in question appears to be—is

- useful as affording space to move in, to meet, to furnish air and -
- s0.on; and so long as a community are deriving such advantages -

from an open space in a village, the Secretary of Statc may, i
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© séems to me, be sald to be in' possession. of it : and the conversion 1900 -
of such a space to bulldmcr purposes by a private person amounts HANuAmnu .

: ‘to ousting the Secretary of State from his possession, - T,m

In estimating the character of the plaintiffy’ act in taking the "r-bgg‘é’ﬁ‘;;“ .
deed of sale and proceeding to build, it is to be observed that the ~ ¥om Ixvik o
~ person from whom he purported to buy was the person-—m ab B

.any- rate was a member of the family of the person—on whom
primarily devolved the duty of protecting the defendant’s inter-

- ests. As Patilbowa says in his evidence that he was officiating
pétil for five years fifteen years ago (speaking in' 1899), it would -
appear that he was actually p4til at the time of the deed of sale in .

1888, And even if he was not, he was still regarded as sufﬁéiently
representing the family as to make his sole signature satisfactory.

* ‘And the fact that the patil's immediate superior, the‘l\[;ilnlatd-éf;»
went beyond his duty and authority in order to confirm the

- plaintiffs in the possession they had taken, so-far from strength-

~*ening the plaintiffs’ case, to my mind only throws additional

suspicion on the whole transaction.. And the complaisance of

" -the Mdmlatddr having been secured, ib is _by no means surprising
that the plaintiffs should have confidently proceeded to expend

large sums in building. So tha.t that mcldent also I thmk loses ,
all significance. : '

The "plaintiffs’ documentary ewdence consists only of deeds'
between third persons in which the site in dispute in being vefer--

- red to-as -a boundary is called by the patil's surname of Garji.

* If such a statement is relevant at all, it can be of but very. small
.~ value, and in no way better than the similar opposing evidence- .
- _on'the part-of the defendant that in other- documents the same
site was referred to as Government open land. ~But'it is notiee-
~able in this connection that according to the ‘evidence of the -
plaintiffs’ witnesses their father Hukumchand got possession of
the site (according to their statements of period) about the: year -
- 1861, while their documents are dated 1869 and 1879, ' If there.
were mortgage and possession as alleged, the site “would by 1869
or 1879 have been more naturally 1eferred to as the M‘mrwadls '
site than as Garji’s.

- Holding, as I do, that the plamtlﬁ's are nob reheved of the '
burden of proving their tltle, T have no hemt.ztlon in acceptmg
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~ the ‘District\J_udge"s conclusion that they have not pnjbiféd it.” If.

the patil’s family had had any real title to the site, I cannot bub
think that better evidence would have been available; and if
there had been any written mortgage, I cannot but think that .
the Mdrwddi, a man of business, would have been careful to pre-
serve it... And the oral evidence, even if accepted, would not esta-
blish ownership or right of possession. The case of Gangaram v.

Secretary of State ® seems to me to differ in an important parti-
culax from the present one (though perhaps some of the views

advanced . in - this judgment may not be wholly reconcilable with
that decision). For in that case it is said that there were “old

‘walls” on the site ini dispute, a fact that would indicate that the
site had been in the past private property, and not an open space

beneficial to the commumty ab la,x ge. Iwould dismiss the appeal
with costs. : '

- Owing. to the difference of opinion ‘hetween the - Judges -the appeal was
referred to-Ranade, J, fm final decision under section 675 of the wal Procedure
Code, 1882

- Réo - Bahédm Ghanas/’mm . Nad}:mm for the appellants

" (plaintiffs).

- Réo Bahddur Vasudev J. ](wtz/mv (Government Pleader) for

the respondent (defendant)

-RANADE, J. .——The dlﬂ’erence of opinion whlch has led to thxs _
1eference relates to the question whether the possession of the -

" appellant-plaintifls in this case was or was not of such a character

as to place on the respondent-defendant, under section 110 of
the Evidence Act, the burden of proving that plalntlffs were

. not owners of theland, The Chief Justice was of opinion that

the burden of proving that plaintiffs were not owners lay on thb ‘

- defendant,” who affirmed that the plaintiffs in possessmn were nob

such owners, Mr. Justice Whitworth was of opinion that the
possession of the plaintiffs was not of that exclusive character
claimed for it, and that it was only of the sort which is permitted
to any villagers in respect of an open space ina village, and -
that the actual possession of the plaintiffs under the deed of

“sale was a wrongful act.. The difference of view is thus chiefly

© M (1895) 20 Bom, 798. ..
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,about the character of the possesswn enJoyed by the appella.n
plaintiffs.

It was admitted by the Government Pleader that under
. section 110, possession, when long and continued up to a recent
date, leads to a presumption of title. Where the conflict is
between mere previous possession aud recent ‘actual possession,
the fact of previous possession will not entitle plaintiff to a decree
except in suits under section 9, Act I of 1877, brought within
six months from dispossession. Where this period is exceeded

803
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before a “suit is brought, and is less than .the limitation law :

requires, he must make out a primd facie title—Purmeshur

" Chowdhry v. Brijo Lall Chowdhry®; Debi Churn Boido v. Issur
Chunder Manjee® ; Ismail Ariff v. Makomed Ghouse®; Ramchandra
- Narayan v. Narayan Makadev® And section 110 refers to the
. presumption to be made of ownership based on the civcumstance
- of such possession, and allows the plaintiff with such primd facie
 title to claim- a decree where no superior title is proved on the
other side. It is in reference to such cases that it has been held
that possession is evidence of title, and the plainfiﬁ’ who proves
such possession and subsequent disturbance, shifts the burden
 of proof on the defendant when the primd facie title is made
“owt—Pemrej Bhavaniram v, Narayan Shivaram® ; Krishnatav
Yashvant v. Vasudev Apaji® Where no such title is made out,
and plaintiff comes to the Court and asks for a. declarvatory
-decree, he cannot obtain that decree on the mere ground that he
" was in possession and the defendant had no title; Mere wrong-

ful possession is insufficient to shift the burden of proof. This - |

seems to me to be the true construction to be placed on seetion
110. Any other construction would, as" the Chief Justice has

.observed in his judgment, make the sectxon v1rtually W1thout any

© purpose. -

As regards plamtxﬁ’s possesswn there is no dlspute. He has -

been actually in possession since 1888, The Mémlatddr, who
made the first inquiry, found him in possession, and ordered the

| village authorities not to*disturb him: Though the Assistant

() (1889) 17 Cal. 256 (9 (1886) 11 Bom. 216.
(2 (1882) 9 Cal. 89, ~ (5) (1882) 6 Bom, 215,
. ®)(1893)20Cal. 834 - (6)(1884) 8 Bom. 371,
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‘Coltector decided against him, the order of ferrioyin g the build- -

ing has not been carried out, but both the Collector and the -
Commissioner have only required the plaintiff to pay rent and the

price of the land to Government, on failure of which alone he -
was to be evicted. The possession being thus in the plaintiff, the -

“next question is whether it wasa wrongful possession or whether

it was a possession with a primd facie title. Mr. JusticeWhitworth

- holds that it was a wrongful possession, while the Chief Justice is

of opinion that it was a possession founded on a primd facie right,
which under section 110 shifted the burden of proof on to the de-
fendant, Onacareful consideration of the evidence I am inclined
to agree with the Chief Justice on this point. In the first place
there is the deed of sale to which no objection can be taken. It
was produced before-the Mémlatdér; and this shows that it was-

. not a hole-and-corner affair.- The Mémlatddr took evidence and”

gave orders confirming plaintiff’ right (Exhibits 20 and 21).
The Mdmlatddr’s order was passed on 26th November, 1888, 7. .

. four months after the deed of sale. IIe may have exceeded his

powers, but his bona fides cannot be questioned. The Assistant -

" Collector’s order was passed threo years after in' December,. 1891,
. and in the interval plaintiffs had built the house on the stlength

. of the Mamlatdér’s decision. - It is to be noted that the deed of
sale recites a previous mortgage which took place ten or ‘twenty
years before the deed of salé. This mortgage has been dlsbeheved
because the plaintiff and the vendor have given contradici;oivy‘
accounts as to what was done with the mortgage bond, which,
according to their previous statements, was in writing, while the

* deed of sale says that there was no writing, The situation of

© the land and its description as ¢ ‘bakhal ” have also to be borne ~

~ in mind.. The “house built by the plaintiff has no doubt small

roads on four sides, but beyond these roads there are plaintiffs’
and other peoples’ houses on all sides. It may be that the patils

. have encroached upon this Government land by reason of having

thelr houses and lands in the neighbourhood, but the encroach-

- ment must have taken place long ago, and under any circum-
" stances plaintiffs are not shown to have been in any way con-

-~ cerned with the wrongful encroachment. The oral evidence on."
C both sides has been noticed by the Chief Justice in his judgment -
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and it is not necessary to go over that trround again. The wit- - 1900.

" nesses for the defendant have either no real knowledcre or are on HANMANTRAY
bad terms with the plaintiffs, The Kulkarni Bapu (Exhibit 63) g,
admitted this enmity in the most explicit manner, - Plaintiffs’ - frorarary

OF STATE
4 w1tnesses are comparatively disinterested men, who had longer\ FoR INDIA,

opportunities to be acquainted W1th the facts. ’l‘hey are there-'
fore more reliable, : '
On the whole, therefore, pla,lntlffs had not only possessmn, but‘
- possession accompanied with proof of title sufﬁcwntly strong to
shift the burden of proof. The burden so shifted has not been
discharged by the oral and written evidence adduced on behalf
of the defendant, The two documents adduced on his behalf
are inconclusive, and the witnesses have no positive knowledge
that the land belongs to Government. The facts of the case
_appear t0 me to be entirely governed by the ruling in Gangaram
v. The Secretary of State for Iudia® where the plaintiff held
possession for ten years and had built a shed on the site of old
walls, The plaintiffs in the present case have been in possession
for ten years, and plaintiffs’ vendor had previously mortgaged the
- land for ten or twenty years before during which time chuppers
aré said to have been built. The land is admittedly  gaothan ”
and “bakhal” land attached to houses in village sites. The
plaintiffs’ possessibn therefore was not wrongful, and it was
- founded. on a primd facie title which must be protected under
_ section 110 till defendant showed better. title. This. the
deféndant has failed to do in the present case, and I therefore
agree witli the Chief Justice in reversing the decree of the loWe1
Court. S
Decree reversed.

7N

_ (1)(1895) 20 Bom. 798,

N
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