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Under the circumstances’ clause: (a) does not apply. - Clause (c)
~ . applies, and the plaintiff-appellant has a right to claim compen..

. sation from her lessor, defendant No, 1.- The measure of that

' :_ compensation has been fixed in. the remand inquiry, and though
_no. objection has been taken to it, we find that ‘the lower Appel- -

- late Court has calculated the amount on a wrong principle which
it calls capitalized value. It obviously means present vallle of
future payments, -The amount for nine years at the:correct cal-

culation would be Rs. 574;12-0, out of which. we must deduct the -

two famine years. That would leave a balance of Rs. 878-4-0,
~ Adding Rs. 98-4-0 for 1894-95, the total sum is Rs, 476.8-0,

- This sum may be recovered by the appellant from the respond- E
- ent No.1. The other re%pondents are clearly no responmble to -

the plaintiff.
We accordingly vary the decree of the Couxt below by substl

- tuting Rs, 476-8-0 in place of the sum awarded by it, together _
- with costs to be paid by respondent No.1 to plamtlﬁ' The other« :

respondents should bear their own costs.
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Before Mr, Justice Ranade and My, Justice Crowe, . -

GOPAL' AND ANOTHER (OBIGINAL DEFENDANTS), APPELLAL T8, o KRISHNA-

RAO sxp anorHER (OBIGINAL PLAINTIFFS), RESPONDENTs.

Lzmztatwn Act (XV of 1877). sch. II, arts. 136, 138 and 144 — S_ymbolzcal

possemon—Auctzon purohaser—-Smtfoz possesszon from Jud_qment debtoa——_ ‘

Lzmztatwn

‘Where an auctmn-purchaser at acourt sale has obtained symbolical possesslon, :

he or his assigns may sue the Judgment -debtor for actual possession within twelve

years from the date of obtaining such symbolical possessmn. Artwle 144 of the.

.." Limitation Act (XV of 1877) applies.
 Artioles 136, 137 and 138 of schedule IT of thé Lxmxtatwn Act (XV of 1877)

- refer ‘to tases where no possession, formal or actual, haa been obtained through

the Court. - B E
; Artwle 136 apphes toa prwate purcha.sex from a person not in possesswn.
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Artrcle 137 apphes to an a,uctron-purchaser of the r:ghts of a person not in .
possession.

. Article 138 applies when the actual purchase is made of the nghts of a ]udg-

ment-debtor, who is in possession at the date of the sale.
‘When an auction-purchaser or his assign has obtained formal possession, but is .

 disturbed by the judgment-debtor or his heirs who have continued in-actnal
: possessxon, article 144 applies,

SecoND appeal from the decision of R. Knight, District J udge (
of Shtdra, confirming the decree of Rfo Séheb Harilal Klrparam,
Second Class Subordinate Judge at Kardd. . ‘

One Swamirao and Ramkrishna (defendants’ 'father) were .
members of an undivided Hindu family. . : o

Swamirao had a half share and Ramkrlshna a one-orghth -
share in the house in dispute.

On the 18th of April, 1885, in execution of a money decree ‘

" passed against them, the shares of both were put up to auction

and purchased by one Appaji. The sale was confirmed by the
Court on 7th July, 1885, and he obtained symbohcal possessron .
on 29th July, 1887. .

On 10th July, 1889, Appaji sold his mterest in the house to -

 laintiff’s father, Vasudev. -

'On 30th June, 1897, plaintiffs filed thls suit to recover by partr-/ ‘
tion their five-cighth share in the house, alleging that they had -
been dispossessed by defendants in February, 1895. o

- Defendants contended (infer alia) that they had been all alono- )
in possession and that the claim was barred by limitation,

The Court of’ first instance held that the suit was not barred ;.
that it was governied by article 136 of the Limitation Act (XV
of 1877), and that time began to run from 7th July, 1885, when'
the sale was conﬁrmed The plamtlﬂ"s claim was therefore :

"a.wa,rded Co ' RS

\

‘This decision was conﬁrmed in appeal by the sttmct Judge, )
who, however, held that the suit was governed by article 138 of

 _the Limitation Act (XV of 1877), . . - : .

. Against this dec1s1on defendants preferred a second appeal to :
the High Court. o ‘

"B, 4. Bhagwat for o.ppella.nts (defendants) Lo
Bhaishanker Nanabhai for respondents (plamtlffs)a et
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» RANADE, J.: —The only point ) ralsed in thls appeal relates to
“the quebtxon of limitation.

- -
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[
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The original suit was brought for possessmn after partltxon of Kitsxuwim.

a five-eighth share in a house said to have been owned, one-elghth ‘
share by ‘Ramkrishna and four-eighth share by Swamirao. Ra,mv "

~krishna was the father of the px'esent appellants, defendants in
~ the original suits These two shares were purchased at an auction-
. sale by one Appaji on 18th April, 1885." The sale was confirmed

on 7th. July, 1885, and Appaji obtained formal. possession on -

20th July, 1887. -He subsequently sold his interest o' plaintiffs?
- father on 10th June, 1889, and the present suit was:brought by.

" plaintiffs on 30th June, 1897, on the ground that, after the death. '
of :their father, the plaintiffs were dispossessed by defendants

~ who are Ramkrishna’s sons, in February, 1895.

"The prmcxpa.l defence was that the defendants had been. a.llb
- along . in possession from the time of their ancestors, and that .
therefore there had been no dxspossessmn, and p]a:lntlﬁb clalm .

was time-barred.

. In the Court of first mstence it was held thab ‘the suit wasA

govemed by article 136, and the bar of limitation commenced
from 7th July, 1885, when the sale was confirmed, and that

therefore the claim was not time-barred. The Subordinate Judge '

 relied chiefly on Mohima Chunder v. Nobin Chunder Loy - But
for this ruling he would have been himself inclined to hold that

article 138, and not article 136, would have governed .the case.
~ In appeal the District J udge held that article 188, and not 136,
. governed the case, but he held that in applying article 1388, the

limitation commenced to run, not from the date of sale, 18th

- Abpril, 1885, but from the confirmation of the sale, 7th July, 1885 '

"~ He accordmO'Iy confirmed the deeree of.the first Court. . L
“ In second- appeal Mr. Bhagwat argued that as article 138
apphed to. the case, the lower Appellate Court was_ in error. in-

holding that the limitation commenced to run from the conﬁrma- -
“tion of the sale, and not from the date of the sale . Mr, Bhai-
- shankar,_ who appeared for the respondents did not seek to

support the decree appea,led from on the grounds stated m the

e ' ?, o (1895)‘23 Cal, 65
B 17187 <
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judgment.- “He took up his stand on the mdependenb ground that

" neither article 185 nor 138 applied to the case. As formal possess- -

ion had been given to the purchaser, article- 144 - applied, and :
limitation against the judgment-debtor’s sons, the present - appel-

lants, commenced to run, not from the date of the sale or of the - '7

confirmation, but from the time when formal possession was given.

- It seems to-us that thlS contention of the respondents’ pleader
is correct, and that the decree of the Courts below. must be upheld,
but on grounds different from those urged in the judgments  of
those Courts. The Court of first instance no doubt referred to
Umbica Churn v. Madhub Ghosal @ and Juggobundhu v. Purna-
nund® as authorities which suggested the view that .as.the
auction-parchaser, Appaji, got formal possession, a fresh starting -
point of limitation was furnished to Appaji and from Appaji to
his assignee the plaintiffs. It may be noted that in Umbica Churn
v. Madhub Ghosal ® it was held that when -formal- possession:
had been given to a decrec-holder in execution, he and his assigns
might sue the judgment-debtor for possession within twelve
years from the time when such formal possession bad been given.
The Judges who decided this case distinguished. Pearee Mokun
v. Jugobundhoo Sen,?. as in that case formal possession had not

- been given, and they followed the Privy Council ruling’in Gunga ’

Gobind -v. Bhoopal Chunder,® because in. that case formal: -
possession had been given in the only manner in which it ecould

~be given. In Juggobundhu v. Ram Chunder®.it was held thab
- symbolical delivery of possession was good against the defendant,
- and if he still continued in actual possession, he might be turned

out by separate suit, within twelve years from disoossession. As
avamstz third persons, formal possession was of course of no avail.
In Lokessur Koer v. Purgun Roy,® it was held:that as between

' the parties formal possession -effects .a transfer of right. -~ In
. Krishna Lall v. Radka Krishna? ).the ¢ircumstances. ‘were some— :
‘ what pecuhar The forma.l possession was not followed up by any

), (1879)4Ca1 ‘870, ~ T G (1872 19°Cal, W. B, 101,

* (%) (1889) 16 Cal, 580, ° ©0 T (8) (18805 Cal. 584
@) (1879) 4 Cal. 870, ° (7 (1851) 7 Cal. 418.

¢ (1975} 24 Cal, Wi R. 415, -+« .« .{9) (1884) 10 Cal, 402.-
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) act and it was therefore held that it was mfructuous, a.nd the
case was held to be governed. by.article:188. . But this. ruling

279:
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" was overruled in Juggobundhu v. Purnanund.®.- The ruling in Kmsmumo.

" Gossain  Dalmar Puri . v. - Bepin Belary® . shows how symbohcal
possession was held not to avail against a bhlrd party‘l Who in -
that ease was a permanent lessee.

_ . This brings us to the raling on Whlch bhe ﬁrst Courb has rehed
vm Molima Chunder, v.. Nobm Chunder Roy,@) but that case is
clea.rly not apphcable because the auctmn»purchaser had  never _
obtained possession, and article 136 was properly applied to the

circumstances of the case which was brought in right of private -
purchase from the auction-purchaser. Where the ‘auction-pur- -

chaser had obtained formal possession, but dufenda,nt continued -
in actual possession, it was held in Hari Mokan v. Balmmh @ that

article 144 applied, and the limitation comme_nce_d from the rda,te:
of the symbolical possession, . It is clear from this review of the -

Calcutta anthorities that the Court of first -instance was wrong .
in holding that the present case fell under artxcle 136, end that.
the ruling in Mokim Chunder’s case applied.

For other reasons the District Court in applymg artlcle 133
appears to have misconceived the proper nature of this suit. . The
District Judge was right so far as he held, followmo' Arumuga
v. Ohockalingam™ ; Pullagya v. Ramayya® ; Govind v, Ganga_/z(”
and disapproving .Zl[o]uma Chunder . Nobin Chunder Roy® ;. that
- article 136 did not apply,.but when he thought that article 138
" -applied, he seems to have lost s1ghb of the fact that formal pos-
* session had been given tothe auction-purchaser in thh case, which
" gave him a new start for limitation as against the Jud«rment-
~ debtors, and the defendants who are his sons. This. view was seb
forth distinetly in Agarchand v. Rakhma,® where fdrmallip"dsses’sion
had been given, and it was held that the limitation commenced -

- with dlspossesswn The effects of giving formal’ possession were -
'“conndered in La%shman v. Moru,“f” and Mr Justlce Telang ]ald

(Y (1589) 16 Cal. 530, - (1604) 18 Mad, 144, -

. (2 (1891)18 Cal. 520, . ' (N (1898) 23 Bom. 246,
(9 (1895) 23 Cal. 48, . - = ® (1895) 23 Cal 49, _ -
@ (1897) 24 Cal, 715, - @) (1888) 12 Bom 678. L

®) (18916 Mad. 831, - 0O (189216 Bom, 22,
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. down that there was no difference hetween symbohcal and actua.l

possessxon where the contest was between the auctxon-purchaser
or his assigns, who had obtained formal possession, and thé

judgment-debtors or his heirs, It was also held that article 138"~ -

did not apply, but article 144 apphed and the time. commenced
from dlspossessmn In Skankar Bisto v. Narsingrav® the right
of an auctlon-purchaser, who obtained. symbolical possession,-to

~br1ng a suit was affirmed. In Gopal Dusv. Tbtm SmgL@) the>

same view was upheld

1t will thus be seen that the present case does not fall under, :
article 138 for the sufficient reason that formal possession had . -
been’ ngen to the auctlon-purchaser, and the dispute was between -
the' Judgment-debtor s son and the assignee the auction-purchaser.
Artlcles 136, 137, 138 ‘obviously refer to cases where no pos-'
session, formal or actual, had been obtamed through the Courb.‘
Article 136 applies toa pnvate purchaser from a_ person not in’

possession.  Article 137 applies to an auction-purchaser of the_i L
rights of a person not in possession, while article 138 applies When'_ s
_ the auction-purchase 1s_made of the rights of a judgment-debtor:

who is in possession at the date of the sale. Nome of these - ‘7
articles contemplate the case of an auction-purchaser or his{'
assign who has obtained formal possession, and is disturbed -

by the Judgment -debtor or his heirs who continue in a,ctual‘ y
~ possession, as. was the case in the present dispute. In such a

case all the Courts agree in holding that. artwle 138 does not
apply, but a,rtlcle 144 applies, S .

Tt is not necessary in this view to c0ns1de1 the posﬂnon taken -
up by the lower Appellate Court in its judgment that, though ,

- article 138 apphed the limitation commenced to run, not from the
“date of sale, but from the date of the confirmation of the 'sale.

_This view is cleaxly opposed to the rulmg in Govind v. G,mgaﬁ,(”:
-and is inconsistent ‘with the express wording of the Act.- The o

reasons given by the Judge, based as they are -on section 316,

- Civil Procedure Code, were considered by the Madras High Court :
in 7. enl-atah'ngam v. Veera;sami.@) The District Judge does not -

4/;04 S

(. (1897) 23 Bom. 67. . (%828 Bom. 26, -
@ (1880)4An 184 (@ (1893) 17 Mad, 89.
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b appear to have notxced the-fact tha.b in mtlcle 138 the Judwment-

debtor is in possessmn’ at the time of the sale, and he-is not in
- possession under the two previous articles, -This accounts for
~ the difference in the wording of that section and the two previous -
~ sections. It is, however, not necessary to discuss this point

- further. While dlﬁ'ermv thus from the reasons given by the
- Courts below, we are satlsﬁed that they have arrived at a correct

21
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Gorar-
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decision as regards respondent-plaintiff’s rmht to malntaln the ;,‘,

- suit. We dismiss the appeal with costs, = 7
: ' : S dppeal rZz'smissed.’

'ORIGINAL CIVIL.

Before Mi. Justice Ciowe ; and on Appeal before Sir L. IL Jenkins,
- T Clitef Justzce, and Mr. Justice Tyabji. N
. VALLABHDAS JAMNADAS' AND  ANOTHER (ORIGINAL Dmvnms)
APPELLANTS, ». SAK \RBAI A\D ANOTHER (ORIGINAL PLAINTIFF&),
" REsPONDENTS.# R -

. Ilmdu larw—Inker ztancc-—l)’roﬂer.s- Jrand.wn p: eﬁwed to wedow (f w
: daughter's soi.

' "‘he widow of a da.ughters son is not entitled to succeed to the estate of her
‘ husband’s maternal grandfather in. preference to the - mw.terna,l gtandfathers
B sepanted brother’s grandson, - SR

APPEAL from Crowe, J

The question raised .in the smt was one of succession to the '

estaté of a deceased Hindu. :
The property in dlspute was the- cstate of one Nalotamdas
Narrondas, who died-in 1872, leaving a ‘widow {Dewkabai) and

/ three grandsons (Mathuradas, Nensey and Jeewandas), the sons

’ of a predeceased daughter (Deoli); him surviving. .
.The first plaintiff Sakarbai was the widow of Nensey, one of

B the said grandsons, and the second- plaintiff was her father-m-.

) law Lakhmldas Kimji; husband of the deceased Deoli. -

. The first defendant Vallabhdas was . the grandnephew -of
- Narotamdus Narronda,s, bemq the son of Jamnadas, who was the -
". son of Devidag, the separated brother of Narotamdas Narrondas. .

(3 N
SlEe

. * Suit No. 384 of 1899 ;' Appeal No, 1089, .
p1727—1. . ' ' /
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