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APPELLATE CIVIL,

b ' Befare Sar L. H. Jenkinsy Chief Justwe, and M J'ustwe C’rowe :
GOVIND HARI DEV’ (ORIGINAL PLAINTIFF), APPELLANT, v. PARASH-

- RAM MAHADEV JOSHI awp ANOTHER (omemu. DEFENDANTS), Re-

. SPONDENTS.*

" Civil Procedure O'oale (det XIV of 188") Sec 43-—-Twm.§fer quroperty
g Act (IV of 1882), Sec. 99—~ Agreement o pa y a-debt partly in cask and to .
- secure dalance by morigage, or, in defaulty to execute mortgage for whole

~ amount— Failure to pay part in cash—Decree for such pavt—-Seconol sugt to
<. enforce giving of mortgage for balance barved, -

"~ Ou a settlemont of acoount between plaintiffand . defendant No. 1 1t was found

-'that Rs. 15,505 were due by the first defendant to the plaintiff, and an- agree-
““ment was made between them that Rs. 4,000 of this debt was to be paid off by -

- -the first defendant before the 18th Septoiber, 1895, and that a mortgage on cer-
.. tain specified immoveable property was to be given for ‘the balance; but, in the
_ event of his failing to pay the Rs. 4,000 within the ' stipulated period, the
mortgage was to be for the full amount. The agreement was dated 15th June,
01895, was put into writing, and was duly registered.  The first defendant
- failed to- pay the Rs. 4,000 as agreed or to execate the mortgage, and the

V - plaintiff on the 16th September, 1899, brought a suit against him to recover -

" . the Rs. 4,000 with interest thereon,and obtained a decree on the 29th September,
-1899. On the 30th September the plaintiff commenced the present suit against

" defendant No, 1 and against defendant No.2, who as —juagment-creditbr of de-
fendant No. 1 had attached the property specified in the agreement, praying that -
““either the first defendant should be ordered to pass to the plaintiff a mortgage-bond -

~-for the balance due, or that a decroe should be passed for the recovery of the said

balance by sale of the said property and from the first defendant, and. that the :

" property be deolared liable for the amount claimed.
" Held, that the suit was barred under sectxon 43 of the 01v11 Procedure Code
(Act X1V of 1832).

© APPEAL flom the decision of Réo Bahédur N ’\T Nanavatl, -

B Flrst Class Subordinate Judge at Th4na, in Suit No, 208 of 1899,

"f.l‘he defendant was indebted to the plaintiff in the sum of
Rs. 15,505, On the 15th June, 1895, it was agreed that the

" Rs. 4,000 of this sum should be paid to the plaintiff before the -

'_1‘8th September, 1895 and a mortgage given to him of certain
“specified” property for the balance (Rs.11,505) remaining due.

o If the de,fendant failed to pay the Rs. 4,000 by the above date the )

>.~ » Appeal No, 59 of 1900,
o B 1303~8
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mortgage was to be for the whole amount. The awreement wag
put into writing and registered. It was as follows:— - . "'

“1 (defendant 1) am indebted to you (plaintiff) upon a Zhdta. Updh anads
justment of the account of this #kdfa this day, Re. 15,505. are found due to
you; out of this sum, I shall pay you Rs. 4,000 before Bhadrapad Vadya 30tk
(1zth September, 1895) of the current year. Ishall passto you a mortgage. bond‘ :
for the balance that will remain due to vou before Bhadrapad Vadya 30th (18th .
September, 1895). If I fail to pay you Rs. 4,000 as agreed above, I shall pass to :
you a mortgage-bond for the whole amount. At present the rate of interestin’
the kkdta is one rupee, but in the document I shall state it to be {en annas ' (per
cent. per month) * * (Description of the properties to be mortgaged) *# If I fail
to pass a mortgage-bond as agreed above within the stipulated period, and if you
filo a suit against me for the same, I shall pay you the costs of the suit with
intorost. As written above I shall pay you Rs. 4,000 before Bhadrapad Shudh .-
15th (4th September, 1895) and I shall afterwards pass to you a mortgage-boud in’
respect of the above property before Bhadrapad Vadya 30th (18th September, 1895)
for such balance as may be found due with interest.” y

" The Rs. 4,000 were not paid and no mortdage Was ever exes!
cuted. - T
On the 16th September, 1899, the plaintiff sued the defendant :
for the Rs, 4,000, and on the 29th September, 1899, obtained a™.

. decree. On the 30th September, 1899, the plaintiff filed the

present suit against the first defendant (the debtor) and against
the second .defendant, a creditor, who had attached the . 1m-;_
moveable property specified in the agreement. He alleged that

the original balance of Rs. 11,505 had now increased - with =
interest to Rs. 17,442-7-9, and he prayed that either the first
defendant should be ordered to pass a mortgage-bond for that -
amount, or that a decree should be passed for the recoveryof that-

~sum by sale of the property agreed to be mortgaged in the docu-‘>
“ment of the 15th June, 1895, and from the first defendant, andi
" that the property be declared liable for that amount R

~The first defendant did not appear, : S
Defendant No. 2 appeared and contested the plamtlff’s clalm.
The . Subordinate Judge held (1) that the suit was ‘barred by :

_section 43 of the Civil Procedure Code (Act’ X1V of 1882) ,\L
- (2) that the claim for spemﬁc performance of the aoreement was.
. barred by limitation; (3) that the acrreement was fraudulent ”f

-and he dismissed the sult
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.The plamhﬂ’ appealed o e, |

’ I}anq (Advocate General) with Ramdatt V. Desis, for the ap- G°"m1" A

kpellanb (plaintiff) : —There is no evidence to support the allegation PAusmum:.

- of fraud against the plaintiff. The debt due to-him is not denied. '

- It'is not alleged that he was aware of the dealings between his

- debtor (defendant No. 1) and defendant No. 2. -There wasnothing

fra.udulent therefore, in his obta,mlng securlty for the larde
amounb due to him, : '

= Thessuit is. not barred by section 43 of the Civil Procedtue
' ‘Code The agreement contained two separate and distinet pro-
visions.  The first was that Rs. 4,000 were to be paid in cash on
‘or before the 18th September, 1835, and that for the balance of
about Rs. 11,505 the debtor was to pass a mortgage-bond to the

- plaintiff after that date. At the end of the document there is
 an. important clause changing the. date of payment of the
Rs. 4,000 in cash from the 18th September to the 4th Septembeli )
-1895. There were thus two distinct dates specified for the per-
formance of the two obligations. No doubt when the suit for
Rs. 4,000 was filed, the debtor had failed to meet both his obli-

* gations and the whole amount of Rs. 15,000 had then become
E payable But the plaintiff did not thereby lose his right to Te-
cover the Rs. 4,000 in cash if he chose to do so, still reserving his
right to obtain the remedy of a mortgage for the balance. =~ Sec-
tion 48 refers to the same cause of action. Inthe present instance

- there were two different causes of action,and the plaintiff by suing -
first on one is not precluded from suing afterwards on the other.

But, further, there is a distinct charge created on the property
by the agreement, and a suit for thespecific performance of that
agreement to obtain a mortgage-deed is needless.. This charge
‘would bind not only the debtor, but also his judgment- creditor
. (defendant No. 2), who attached the property after that charge
- was crea.ted He could only attach the interest of his Judgment-
- debtor as it stood on the date of the atta.chment

It may be contended on the other side that by the last cltmse
of section 48 the plamtlﬁ' ought to have included. both his claims’
. in-the first suit. But under section 99. of the Transfer. of
* Property Act (IV of 1882) he has a right to sue notw1thstandmg
- the provisions of sectlon 43 of the Civil Procedure Code,
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Seott with Nam yan G. Chandavarkar, for the respondent (de. s

fendant No. 2) :~~We do not object to a personal decree against . :
_the first. defendant,  But the claim for specific. performance is
time-barred under article 113, Schedule II, of the Limitation
~ Act. There was really.one contract and not two. The cause -
of action was also one after the 18th September, 1895, The

agreement ‘provides that if default be made in payment'«Of;"

Rs, 4,000 in cash, a mortgage-bond should be passed for the -
whole amount that may be then found due, thab is, mcludmg_j

the Rs. 4,000, The first suit, therefore, split up the pla,mtlﬁ”s
cause of action, and section 43 of the Civil Procedure Code is :

a bar to the present suit. Section 99 of the Transfer of Pros- ‘

perty Act and section 43 of the Code must be read together. -

-JeNkINs, G, J.:=—On a settlement of accounts it was found that; .
there was due from the first defendant to the plaintiff Rs. 15,505, -

and in reference to this indebtedness the arrangement was made,

which is contained in a document dated the 15th June, 1895, Ex-
hibit 15 in the case. The leading idea of this document was, that -
Rs. 4,000 of this debt was to be paid off before the 18th of Sep---:
tember, and that a mortgage on the specified property was to be"
given for the balance. But, in the event of the first defendant’s ‘-

failing to pay the Rs. 4,000 within the stipulated period, the‘?_

- mortgage was to be for the full amount. That, we think, 1s,_‘-?
the true effect of the document, notwithstanding the argument

advanced by the Advocate General in reliance on its last clause, -

Exhibit 15 was duly registered. The Rs, 4,000 was not paxd as -

prowded nor has a mortgage been executed.

On the 16th September, 1899, the plaintiff commenced a smt in

the Pen Second Class Subordinate Court to recover the Rs. 4 000"

might come within the jurisdiction of that Court Rs, 917 were:

remitted.  On the 29th of September, 1899, a decree was passed. ™
in the plaintiff’s favour. On the 30th September, 1899, the plaint- -
iff commenced the .present suit against the first defendant, his-..
~ debtor,and against the second defendant, who as a judgment-credi=; -
torof the first defendant has attached the property comprised .
in the ortgage. - In it the plaintiff prays that either defendant.
No. 1 be ordered to pass to the plamtn‘f a mortgage-bond for

" with Rs. 1,916 for interest thereon, but in order that the: suit '

L
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Rs. 17 A42. 7-9 or that-a decree be passed for the recovely of the \'f
: sald amount by sale of the property agreed to be mortgaged.- a,nd,' .

ia;?’from defendant No. 1, and that the propertv be declared Tiable
| for the amount clalmed A

" The case was heard by the Plrst (Jl'ws Subordmate Judge of -
- Thz’ma, who held ( 1) that the suit was barred by section 43 of the

) 01v11 Procedure Code, (2) that the claim for speclﬁc performance 7
s barred and (3) that the agreement was fraudulent, and as a
consequence he dismissed the suit. From this decree of dismissal +
the present appeal is preferred by the plaintiff, who has maln- -

“tained that on each of these points the lower Court erred

Mer. Scott has not. attempted on behalf of the second defendanb -
to support the finding of fraud, nor do we think there is anything
',on the record to justify the Judge’s conclusion on this point, .
To this extent, therefore, we think he is wrong. = This brmgs us .

’,;to the points which have been argued beforens, - - -

Sectlon 43 of the Code of Civil Procedure isin these terms —

« Every suit shall include the whole of the claim which the plaintiff is entxtled .
. to make in respeet of the cause of action; but a plaintiff may relinquish any
- portion of his claim in 01der to brmg the suit w1thm the ]ur1=dxct1on of a.ny

. Court.

T4Tfa pIa.mhﬁ' omib to sue in respect of or mtentxona]ly rehnqmsh a.ny por-', \
tion of his claim, he ghall not afterwards sue in respect of the portlon 50 0m1tted .

“or rehnqmshed

C“A porson entitled to more than one 1emedy in respect of the same: cause of -
actxon may sue for all or any of his remedies ; but, if he omits (except with the "
leave of the Court obtained hefore the first hearing) to sue for any of suoh'

: remedxes, he shall not afterwards sue for the remedy so omitted.

~ % Por the purpose of this section a,n obligation and a collateral secunty for 1ts
‘performance shall be deomed to constitute but one causs of action.’

165
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The contention founded on this'section is, that the Rs. 4, 000 -

'~ sued for in the Pen Court was but a part of the Rs. 15,505 and .

~interest, and inasmuch as the plaintiff omitted to sue then for the

balance, he cannot now sue in respeet of it.  To escape from this”

the argument advanced by the Advocate General is, that the

‘present is a different cause of action: in the former suit the -
_ plaintiff sued for non-payment of the Rs. 4,000, while in this suit - -
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he sues for damages for breach of the agreement to execite:a
mortgage. We think this argument cannot prevail : as a matter .
of fact the Rs. 4,000 and the Rs. 15,505 were portions of one
total indebtedness, and though there was the agreement for pay- -
ment of the Rs. 4,000, to which we have already alluded, when . -
the Pen suit was commenced, the whole amount was equally -

payable and in respect of every part of that amount the first
defendant had failed to perform his obligation to execute the
mortgage. In whichever way, therefore, the position be regarded,’
there was one cause of action; and, so far as the argument to

which we have referred goes, it appears to us that section 43‘
affords a conclusive answer. ‘

There is, however, another way of approaching the case.that
presents a certain amount of difficulty, and with thls we wﬂl
now deal.

Did the plaintiff by virtue of the agreement actually obtam a -
charge on the property for the whole amount of the debt, and it
80, is he in a better position so far as the plea of res judicata goes . .
Now it is clear that so far as the plaintiff requires a decree for: -
specific performance in his favour, he is out of Court ; because:
article 113 in the Schedule to the Limitation Act would apply., -
But in our opinion he is under no obligation to seek specific per-.
formance ; the existing indebtedness constituted a valuable con-
sideration, and it follows that even without the execution of the\
contemplated mortgage a good charge was created in the plaintift’s
favour, which would prevail, not only against the first defendant,.
but also against the second defendant, who as a judgment-creditor
could not have a greater interest than his debtor. But does this
better the plaintiff’s position?  The last clause in section 43 of *-
the Code of Civil Procedure provides that for the purposes of the
section an obligation and a collateral security shall be deemed to
constitute but one cause of action : so that, if matters rested there,
‘the plaintiff by suing for the Rs. 4,000 would have precluded
hiinself from suing on his collateral security. We have stated
this position hypothetically, becauss the Advocate General main- )
tains that, so far as mortgage securities go, this provision is nulli*

“fied by section 99 of the Transfer of Property Act. NpW' tha.t _
" gection is as follows i= w3
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“ Where a mortgagee in execution cf a decree for the satisfaction of any clmm, B

whether a.nsmg under the mortgage or not, attashes the mortgaged property, he
* shall not be entitled to bring such property to sale otherwise than by institating
a suit under section 67, and he may institute suoh suit- notwmhstandmg anythmg
,conta.med in the Code of Civil Procedme, seotion 43,”

' " 'When the Transfer of Property Act was passed the Cwﬂ
Procedure Code then in existence was ot the present Code, Act

XIV of 1882; but by section 3.of the present Code it is provided -

‘that “ when in any Act * * % ‘pagsed *- ¥ ¥ priorto

the day on which this Code comes into force 1eference’1s made -
~to. ¥ % ¥ the Code of Civil Procedure * * ¥ . guch refer- )
ence shall, so far as may be practicable, be read as applying to ,

-this Code or the corresponding part thereof.” Concedmg, then,
‘that section 43 of the Civil Procedure Code must be read in

" subordination to section 99 of the Transfer of Property Act, -

what is the result ? If we accept the Advocate-General’s argu-
ment; we have to exclude mortgages from the operation of the
Jast clause of section 43, though they would certainly seem to be
the collateral securities directly aimed at: we should, in effect,
be 1mput1ng to the Legislature the error of repugnancy. Tt is,
therefore, necessary to see whether the two sections are not reason-
‘ably capable of a construction which will avoid that result,

~ Now it is clear that section 43 is directed against two ovils :-

. the splitting of claims and the splitting of remedies. If a man :

omits from his suit a portion of his claim, he'shall not afterwards

" ‘sue in r'espeét of it : if he omits one of his remelies, he cannot

~ afterwards pursue it, so that if a mortgagee sues on his personal
‘'security alone he cannot afterwards sue on his real security.
That we take to be the effect of section 43 standing by itself.

Sect1on 99 of the Transfer of Property Act is aimed at another .
and distinet evil: the hardship inflicted on mortgagors by mort--
gagees. proceeding to realize. their claim by execution of money

_decrees passed in respect of the mortgagor’s personal liability.
“ Consequently, that section provides, that mortgaged property
shall not be sold in execution of a decree otherwise than by an
ordma.ry mortgagee s suit. It will be seen, therefore, that the
primary purpose of. section 99 is not to increase, but to curtail a

~ " mortgagee’s powers; and to secure that end, and for $hat purpose
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alone, the bar imposed by section 43 of the Code of 01v11 Pro-'
cedure has to be relaxed.

Then comes the question how far does this relaxation extend ? :

Does it nullify the whole of that section, and remove the restric-. ‘_"

tion both on the splitting of claims and the splitting of remedies?

We think not; its only purpose is, in our opinion, to relieve -

a mortgagee from the restriction placed on the splitting of his

remedies. The rest of.the restriction is unimpaired, and inas-
much as the plaintiff in this case has omitted in his former suit =~ -

to sue in respect of the Rs. 11,505, which was a portion of hisi
claim, he cannot now sue in respect of the portion omitted. s

For these reasons we think that section 43 of the Code of Civil
Procedure is a bar: the decree of the lower Court must be con-i
firmed and this appeal dismissed with costs.

Decree confirmed. -

APPELLATE CRIMINAL.

. Before Mr, Justice Fulton and Mr. Justice Batty.
QUEEN-EMPRESS v. BASVANTA ANp orHERS.* .

Evidence— Confession—Retracted confession— Evidence Aet (I of 1872), Secs,
24, 30 and 33—Deposition of @ deceased watne)s—Admsszbzhty qfsuclc
deposition in subsequent proceedings.

A confession duly recorded and cartified under seobion 164 of the Cnmma.l

Procedurs Code (Act V of 1898) is admissible in evidence against the per-. . :

son making it unless shut out by the provisions of section 24 of the Indxan’ e
Evidence Act (I of 1872). ‘ :

A mere subsequont retractation of a confession which is duly recorded and

certified by a Magistrate is not enough in 2ll cases .to make it appear to ha.ve\
been unlawfully induced. : : e

The law in India is not identical with tho law in Engtand oun the relev&ncy '
and admlssxblhty of confessions: . ‘ N :

Impemtrw V. Balya Dagdu) dissented from.
Reg.-v. Balvant(2) followed.

‘Where a witness for the plosecutmn was examined before a commlttmg Y

", % Ciminal Appeals, Nos. 350 to 332 of 190). K .
1) Cr, Rul. No. 8 of 1828. ) (1874) 11 Bom, H, C R 137, G
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