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1500 though technically he succeeded as reversioner in his ‘own right ]f
Vmarag  jusb as in the other case the son succeeded in the right of his:
Goveo,  Tather and not through his mother, The ruling in Sia Dasi vi

GQur Sakai® shows how the doctrine of estoppel works in :such ~
matter, In this view of the law I am inclined to hold that the ',
alienation of the two lands sold by Radhabai, being assented to- .

by the chief reversionary heir, bound the plaintiff. = - = i *

~ There is no such equity to protect the appellants in respect of
the other three lands, I would, therefore, confirm the decree in -
regard to them and dismiss plaintiff’s claim in regard to the lands
Nos, 495 and 496 W1th costs in proportion throughout.

Decree vamed
(1 (1880) 8 All., 862. . ‘ .‘7_-'_, K

"APPELLATE CIVIL.

Before Mr. Justice Fulton and My Justice Batty.

1900. MUNICIPALITY OF PAROLA (origiNar DErENDANT), .APPELLANT, v ?
 Awgust 6. LAKSHMANDAS SUPADUBHAI axp ANOTHER (omemu. PLAIN'L‘IFFB),
REsPONDENTS.® =

Municipality~District Munieipal Aet (Bom, Act II of 1884), Sec 48—- :
© Suit against Municipality for declaration and mjunctwn—l\ tice qfactzonr i

" The plaintiffs sued the Mumclpahty of Parola to obtain a declaration that a.
certain building erected by them had been built in accordance with, and not in
contravention of, orders issued by the Municipality, and further, to obtain an .
injunction restraining the Municipality from pulling it down. The Munici: .
pahty‘ contended (infer alia) that the suit was not maintainable, as no notice -
of the suit had been given as required by section 48 of the sttrxct Mumcxp&l

At (Bom. Act IT of 1884). R

 Held, thaﬁ notice was not made an lndxspensable prehmmary to Such a smt i
. 'by section 48 of the Act, . :

" SEcoND appeal from the decision of Réo Bah4dur Vaman M

. Bodas, First Class Subordinate Judge of Dhulia with appellate

powers, confirming the decree of Réo S4heb G. V. Patvardhan,
Subordmate Judge of Amalner in the Khindesh District. \- PR

* Becond Appeal, No, 88 of 1900,



. and measuring ten feet east to west and eight feet north. to-south -
m accordance with the permission of the Municipality granted

‘von.»xxv-] ~© BOMBAY SERIES,

- The plamhﬁs sued to obtain a declaration that they had bullt

& certain  privy according to, and not in contravention of, the

--orders of the defendant Municipality and an injunction restrain.
.. ing the defendant from pulling it down. ' They alleged that they °

~had built on, a piece of ground lying to the east of their house

“ on the 1st and 10th May, 1897, = The Municipality, however, on

- the 13th December, 1897, issued a notice to the plaintiffs, calhng/

~upon them to pull down the privy on the ground of its being -

buxlt contrary to their orders. .

- The Subordinate Judge fOund that the plamtlﬂ’s had bmltf‘

,‘ accordmg to, and not in contravention of, the orders of the

“defendant, and he granted the injunction, -

- The-Municipality appealed, urging for tﬁe ﬁrst time that the

suit was not maintainable, inasmuch ‘as no notice under section

" 48 of the Bombay District Municipal Act (Bom. Act 1T of 1884)

" ‘had been given. The Judge confirmed the decree, holding that~

. 10 notice was necessary under that section. -He held also that
the plaintiff had- built in accordance w1th the permlssmn ot the :

Mumc1pahty

The defendant preferred a second a.ppeal

.Daﬂ 4. Khare, for the appellant (defendant) '—-The p]amtlﬁ :
should have given notice under section 48.  The suits in which .

‘ _it has- been held that section 48 does not apply are suits.in .

‘the nature of ejectment suits, or which relate to an act done

by the ofﬁcers of a Mumclpahty beyond 1ts powers—Kashmath ‘

B4 Sectwn 48 of the District Municipal Act.(Bom, Act 11 of 1884) —

- 48, No action shall be commenced agamst any municipality or against any officer or-
servant of & ‘municipality, or any person acting under the orders of a municipality,
“for a.nythmg done, or purporting to, have been done, in pursuance of this Act, or of

" the principal Act, w1thout _giving to such municipality, officer; ‘servant, or person

“‘ome month’s previous notice in writing of the intended action and of the cause
S thereof, nor after three months from the date of the act complamed of

and in the case of any such action for damages, if tender of suffcient amends sha‘ll

have bern made before the action was bronght, the plmntxﬂ‘ shall not recover more
= than the amount so tendered and shall pay all costs mcurred. by the- d.efendant after
such tendery T . A e
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1900.  Kekhav! Jaskz v Gangalbizi®.; .Manokar Gafze&k v, Dithor Mumai—
Muxtorra-. palzty(2> ;. Shidmallappa’ v. Gokdk Municipality®; Harilal ..~
f;ﬁ‘gg‘f Himat®.. The raling in Ranchod v. The M unicipality of Dikor®) » ﬁ
Ik xmum_; decides that the object of section 86 of the Municipal Act (Bom. 7 l
DAS; Act VI of 1878) was to give the Mumcxpa,hty an opportunity of :
tendering sufficient amends for an illegal act done bond fide in'. *
the .discharge of. pubhc duties, before being harassed with an: -
action. That ruling further Iays down that section 86 was not-
conﬁned to-an action for damages only. We submit that . thxsi!}
principle should be adopted in construing section 48 of the present -
Act. The plans show that the plaintiffs have exceeded the area
for which they got permlssmn. ,

~-‘Mahadéo V. Bhat, for the responden{:s (plmntdfs) +~The ob‘]ecc:;;
of section 48 of the District Municipal Act is to shorten the: -
time. within which pecuniary claims for compensation for wrong- -
ful acts done by the Municipality in carrying out the Act can,
be brought, and _to give the Mumcxpahty timely notice of such -
actions to enable them to consider. their position and tenderf;
amends. . We, therefore, submit that the section is not apph-ﬂ:'ﬂ
cable to- our present claim’in which we seek an_injunction andv'r;
a declaration that the privy was built in accordanee with the
_ permission granted by the Municipality. It was not necessary‘i
for us to give to the defeéndant a notice of action. ' The con- -
giderations  which induced the Courb to hold that section 48is =
not apphcable to suits in- eJectment based on titlé hold good in B
stuts for ‘a declaration and injunction, Both the lower Courts
have found as ‘a fact- that the plaintiffs have bullt in accordance'
Wlth the permission given by the defendants. .

BaTTY, J. “oTn this case the plaintiffs sued the Mumclpa.hty of
Parola, 16 obtam a declaration that a privy built by the. plamtlﬁ's‘»:
had been “built in accordance with, and not in contravention -
- -of; orders 1ssued by the said Municipality, and further to obf;a.m‘ N
Ctan m]unctlon restraining the defendant, the M unzczpahty, from :
’pulhng down the Sald pmvy‘ 2 -

s (1806) 2 Bom, - o (3) (1897) 22 Bom., 600. )
E (2) (1896} 22 Bom_, 239 R ) (1897) 22 Bom,, 635,
: , * (» (1884) 8 Bom., 421. ~
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The Mumclpahty, in the Court of first instance, rephed that

. the privy built was not in accordance with the orders issued, -

-and . the issue thus raised having been- decided -against. the

‘no notice of the suit had been given as required by that section,

and further contended that the permission given by them for the

' _building had been misconstrued in the lower Court; and that

‘as the building was not in aceordance. with that permission, it -

was liable, under the provisions of the Act, to be demolished on
the requlsmon of the Municipality. s :

* The lower Appellate Court confirmed the decree of the lower

Court, finding on the facts that the building was not erected in -

contravention of the orders issued, and also that undér the ruling
in Skidmallappe v. Gokil Municipality® no notice was reqmred
" in such a case by section 48 of the Amending Act of 1884,

.. It has been strenuously contended for the appella.nt ’\Iumcl-
: pahty, that the rulings in Keskinath Kes!mu Joski v. Gangabai®,
in Manohar Ganesh Tambekar v. Dikor Municipality®, in Shid-

mallappa Nurandappa v. Gokik Municipality®, and in Harilal-

-~ Razchodlal v. Ilimat Jl[anelwhmd@ go no fu\rtherv than to show
~ that section 48 of Bombay Act II of 1884 is inapplicable only

-in cases where the action brought is in the mnature of a suit for

- ejectment, or is in respect of an act which does not purport to
have been done in pursuance of the statutmy\powers conferxed
on the Municipality. . : :

The wording of section 240 of Bombay Act I of 1865 on
which the ruling in Soralji Nassarvanji. v. The Justices of the
Peace for the City of Bombay® was Ziven, clearly contemplated
cases for monetary compensation for a wrongful act only. And
" in one of the cases therein cited—Price v. KhelatD—it" was

(1) (1897) 22 Bom., €05.
"(2) (1896) 22 Bom., 283, R (189%) 22 Bom, 635,
~ | ® (1896) 22 Bom., 289, . - () (1897) 22 Bow,, 636.
Y (8 (1875) 12 Bom. H, C. R, 0.C. J., £5 Vidz pp. 254, 265, :
© (M (1870) 5 Ben, L. R., Appx,, 50; 13 Cal, W, ., 461,
B 13030 :
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observed on’'an analogous section, that probably it was mtendcd'}:
to apply to suits for damaﬂes only. In another ease— Poorio
Clunder Roy v. . BalfourM—also cited in Soraljs Z\rassarvamz i
v. The Juslices of the Peace forthe City of Bombay, Phear, J,, -
thought * it reasonable to suppose that the section (87 of Bengal
Act ITT of 1864) was directed solely to the cases of suits brought
against the Commissioners for damages consequential on the:
act done by them.” The same view was taken of this section in
the case of Chunder Sikhur v. Obkoy Churn®, where it was held
that the section was “ applicable only in those cases where the
plaintiff claims damages or compensation for some wrongful act
done by the Commissioners or their officers, in the exercise, or -
the honestly supposed exercise, of their statutory powers;” and
it was added that “the notice is meant to give the defendant an -
opportunity of making some pecuniary amends for the wrong,
without incurring the costs of litigation”” To a similar effect
is the ruling in .Memu'zpol Committee of Moradabad v.. Clmtn'ff
Singh®, :
In the case of Jokarmal v. The Municipality of Abmednagnr ®

section 86 of Bombay Act VI of 1873, repealed and: replaced*»
by section 48 of Bombay Act II of 1884, was held applicable .
only -to suits for damages ; and the case of Sorabji Nassarwangi :

v. The Justices of the Peace for the City of Bombay was consi-".
dered applicable as dealing with an enactment (section 240 of -
Bombay Act IT of 1865) ahalogous to section 86 of Bombay Act

VI of 1878, In the case of Shalkebzadee Shahunshah Begum v.

Fergusson ® a similar view was taken of section 424 of the -
Civil Procedure Code as a section entitling public officers-to-

‘notice - when sued for damages for some wrong inadvertently -

committed in the discharge of official duties, the -object being to -
give the officers or public body sued an opportunity of setting -
matters right, making amends, restoring what has been taken, or
paying for the damages which have been done. - The decision
in the case of Ranchhod V. arajblai v. Municipality of Dékor ©.

“dealing with section 86 of Bombay Act VI of 1873, Whlle accept- ,

0) (1868) Cal. 9 W. R, 535" - - (%) (1878) 6 Bom., 580,
7 2) (1£80) 6 €al,, 8, - oo (3 (1£81) 7 Cal, 400 ..~
(3) (1E78) 1 All, 260, e (1884) 8 Bom,, 421, = -
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mg the view that the object of the provmon was to’ gwe ‘an . 1900,
opportumty of tendering sufficient amends, declared that the - Mvgclm-
cegztlon was not ‘confined to an action of damawes, but was appli- I}igog‘;
cable to évery claim of a pecunigry character arising out of the I Ai;;;m,{_l g
acts of municipal bodies or ofhcels who in the bond fide dis- = Das .

charge of their pubhc duties may have commlbted illegalities not
justified by their powers. This somewhat wider constraction of
- the section, now repealed, still required that, whether the action
“founded in damages or not, it must, in order to render notice
necessary, be for some act dome in exercise of powera conferred
‘by the enactment. 8o also in Magandi v. McQuhae® inter-
- preting " section 168 of the Madras Town Impldvemént Act,
71871, which required notice ¢ when a suit is brought against the -
*Commissioners * * * for anybhing done under the Act”, it -
“was held that no notice was requisite in a suit to recover the
*Dbalance due under a contract, for a breach of contract was-not to
be reO'arded as a thing done wnder the Act. This decxﬁsxon it may
- be useful to compare with that in Selmes v. Judge @ where the
*question arose on a section similarly worded, and it was held
that a suit to recover back money paid on an' assessment of a
- ‘highway rate made under colour of the Acts 5 and 6, William IV, !
“cap. 50, required preliminary notice, the collection, though ille-
- gal, being made in supposed pursuance of the pOWers thereby
: conferred : : SN

The case of Midland Razlwa Vi Company v. Local _Bamd of 7 zth— :
ington'® seems to go somewhat further:in this direction s for
" there the notice was held necessary in a suit to recover “back, as
~money had and received, sums which had been paid to the Local

" Board as charges for the repair by them of a road for which the
* plaintifis had mistakenly been regarded as responsible. “Lindley,

L. J., observed that it had been argued that no physical power
had been put in force, but that this was a vicious argument, and
-that hie could not follow it. Probably, however, the thing done

- "under the Act in that case, which was regarded as giving ' the -

‘; cuuse of action to the plamtxﬁ's, was not the voluntary paymenb !

yo (1%78)21\15,(1 124, @ sL. K. GQ B., 728
®) (1383)11 Q. B. D., 788,



143

< 1900.

ot e e e

Muxioipa.

LITY OF
Parora
[N

" LIAKSHMAN-

DAS.

THE INDIAN LAW REPORTS. [VOL. XXV,

by them of the money, but the action of the Board in undéx:;
taking the repair of the road in question at the plaintiffs’ charges.

In Nagusha v. The Municipality of Sholdpur® it was held that,
under scction 48 of Bombay Act IT of 1884 (the section now.in -
question), the mere circumstance that an act done under the -
Act had rendered the suit necessary, would suffice to bring into
operation the provisions of that section requiring notice before
suit. But in that suit though one of the acts called in question
may have teen done under the Act, the suit was not strictly:'\'
speaking an action for an act done under the Act, but-on account
of the continuance in possession, and assertion of title, by the
Municipality, which it was impossible to regard as in pursuance’
of the statutory powers. The decision in the last mentioned: -
case, therefore, having been questioned in Kashinath -Keshav:
Joshi v. Gangabai® was definitely overruled in the Full Bench:
case of Manohar Ganesh v. Ddkor Municipality®, in which,
though it was recognised that section 48 might apply to suits"
other than suits for damages, it was held that it could not apply
to actions of ejectment based on title. Indeed in that case: -
Hosking, J., pointed out that the only powers under the Act, by
virtue of which a Municipality could take and retain possession .
of land, were coupled with special provision for compensation: -
payable. The result of this case suggests that it is not sufficiént-+
that an act done under the statutory powers should have given:
occasion to the plaintiff to seek redress, but that it was further ..
necessary that the redfess sought, 7.¢., the action itself, should::
be for the act so done and for nothing further. The case of:
Shidmallappa v. Gokdl Municipality ¥ carries the principle a step:
further and rules that a suit for damages for the demolition of a-
wall by the Municipality in exercise of its statutory powers:.
would require notice under section 48 of Bombay Act II of 1884, -
but that to recover possession of the site and to obtain an injune-
tioﬁ against interference therewith, the plaintiff could sue without -

~ notice. -In the judgment, the case of Flower v. T'he Local Board. -
’oj_'_ Low Leyton®. was cited as showing that an injunction is:.

@ (1892) 18 Bom., 19, e ® (1896) 22 Bom., 289, i
(2 (1896) 22 Bom., 263, - ) (1897) 22 Bom., 605.
) (1877) 5 Ch; D, 847,
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: ‘merely wncxllaly to the qectment su1t in 1especb of whlch not1ce

Cwas: unnecessary.

+Ina stlll later case— Harilal Ranchodlal v. HimatM—the suit
~was for an injunction without any prayer for ejectment, and
though the Court observed that the suit was not for anythuw'

dpne In pursnance of the Act, it was also further stated that the -
. sections conversant with this subject havé always been held not -
to apply to actions for an injunction. In support of this position)
in addition to cases above referred to, the Court cited President

. of the Taluk Board, Sivaganga v. Naraya1za)l('2‘. In that last
mentioned case the defendant Board had called on the plaintiff
~ to remove a wall alleged to be an obstruction, giving notice that
-on his default the Board would demolishit. =The sectionreferred
to (section 156 of the Local Boards Act, Madras, 1884), was in
~ its terms similar to section 48 of Bombay Act 1T of 1884, and was .
~ held not, to require notice in such a case. In the case of Flower

- v. Local Board of Low Leylon®, above mentioned, the principle . .

iy more unmistakeably stated. There Jessel, M. R., observed
- that the real object of the action was to prevent the continuance -
_of an 1nt01erable nuisance which plaintiff said he had suffered
- through the acts of the defendants—acts - which apparently
depended on the exercise of their statutory powers.  The section
(38 and 39, Vict., cap. 55, sec. 264), requiring notice for anything

done or intended to be done or omitted to be done under the -
provisions of this Act, it was held, was intended to apply to an'

" action at law for damages, and its object was to give an opportu-
ity to a local authority to make payment or tender of compen= -
sation for the damage sustained, but could not be intended to
~ apply to a case where the local authority was improperly pulhng A
- down & house, for instance, or stopping up a sewer ; aud if that
" were 50, it was added, it would amount to a license to every Local
_ Board to do what injury they pleased while the month’s notice

" was running. This ruling has now been superseded by 56 and

57, Vict.,, cap. 61, sec. 1, which, instead of requiring notice,
" provides (in respect of actions for damages) in clause (d), that
- if.in the opinion of the'Court the plaintiff has not given-the
< (897 22Bow,636. - (180216 Mad, 317, -

: : (1877) 5 Chs D,y 3{7
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defendant a sufﬁuxen* opportumty of tendering amends befmo
the commencement of the proceeding, the Court may award to -
the defendant costs. ' SR

. The result of the cases above cited appears to indicate, that for
the purposes of section 48 what the Court has to look to isﬁthfe'
real object of the suit, and the section requires notice only Wheu"‘
the suit is for an act already done or purporting to have been ,
already done, under the powers conferred. In such case,pnly ‘
can it be necessary for the plaintiff to give an. opportunity to -
make amends or compensation, and in such cases, the delay .
necessitated by notice is comparatively immaterial. But when -
the suit is not for an act already done, but to prevent an act from -
being irremediably, irrevocably done, neither can amends be .
claimable, nor can delay be obligatory. It is impossible to hold
that a mere notice, a requisition or a threat to do a thing in ’the;,
future, even though it be issued or made under the powers, is an
act already done, or purporting to have been done ; and there is

nothing else alleged in this case that can be alleged to_ha,ve been -
done by the Municipality " A notice, therefore, does not appear. -
to have been made an 1ndlspensa.ble preliminary to such a suxt B
by section 48 of the Act.

The questlon whether the erection now in dlapute was co-

structed in contravention of the conditions annexed by the Muni~"-

cipality to their permission, has been decided by both of the.
lower Courts in the negative. If that decision can be regarded, -

-"as one solely on the facts, it could not now be impugned on second -

appeal. If, however, it can be regarded as a question of law, it-

_would suffice to observe that whether the Municipality purported
* to act under section 33 or under clause 2 of section 39 of Bombay

Act VI of 1878, their-orders and directions can only be construed

_s0 as-to operate with a definite and legal effect. ~ Xt has been .

found by the lower Courts that the orders passed could not so- -

- operate, for while on the one hand they authqrized the construc~

tion of the building in question on a space measuring 10 feet by
8 feet from given boundaries, they directed, on the other hand -

‘that it should not extend beyond a certain limit which according

to their contention is within the measured space to which .their

' _permission in terms extended, Their ~orders were, thérefore",



VOL. XXV.]' - BOMBAY SERIES.

Aécotdiﬁw to their own contention and the facts found, inconsist-
"~ ént and mcapable of performance ; and it is 1rnposs1ble for them )
_to contend that the building which has been erected in comphancoi :

_ with thepermission accorded, isin contravention thereof because

it.did not also conform to a direction utterly irreconcileabls with
‘that permission. = Neither the law nor any direction purporting”
to be made under the law can compel any person to do. what is

nnpossﬂ)le and a permission which involves a condition -absolutely

mconmstent with its own terms could not come mthm the cate-

gmy of legal orders. The lower Courts, however, have concur-

red in finding . that the permission givenis, in reference to the

facts estallished, susceptlble of but one mtelplehtmn, and that

> the bmldmg erected by the plaintiff is not in contravention of
~ the permission so interpreted. On these grounds the appeal
‘must be rejected and the decrees of the lower Courts musb bn
conﬁrmed with costs.

FbL’leh, J.:—1I concur.

TN

ecrees confirmed.

PULL BENCIL -

Y VCRIMINAL REVI‘SION{ : ‘
' Bcfow Szr L H, Jenkins, C’Iuef Justice, M1 Justwe Ranade, Mr. Justwe
 Fulton, Mr. Justice Crowe and Mr. Justice Battj

CHHOTATLAL LALLUBHAI (ORIGINAL Gowmmmm), APPLICANT, R
NATHABHAT BECHAR AND ANOTHER (ORIGINAL ACCUSED), OPPOVENTS.*

Criminal Procedure Code (Act V of 1898), See. 4 (2), Chup. XV, Part B, -
- Secs. 191, 195, 198, 198,199, and See. 345—Penal Code (Act XLV of 1860),
. Sec. 499, Explanation I—Defamation of fcgf’e—C'omplmnt by y busbaznd«—

- Aggmevecl party.

© . Held by the Full Bénch (Ranade, J., ihssentmn-) that under ths provxsmns o'f‘»j
: the Criminal Procedure Code (Aet V of 1898) a hushand is entitled to be c0m-

- plamanh ‘where ‘(he 'llleoeu oFence is defamation, 1mputnw unch‘zstxty to hxs
) \nfe. ’ o a :

" Cyimioat Appliation fr Revision, No. 70 o£.19oo. |
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