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‘ >Be;fore My, Justice Ranade and Mr: Justzce Crows,

1900, . KRISHNAJI (AUCTION-PURCHASER), API’LICAN’I', v. MAHADEV
June29, ~  -. ..  VYINAYAK (JUDGMENT-DEBTOR), OproNENT.*

Oivil Procedure Code (Aet XTIV of 1888), Sec. 3104, as amended 6y Act qu
-1894—8ale in.execution of mortgage decree—Tmaner of Property Act
. (IV of 1882), See. 89.
The provisions of sootion . 310A of the Civil Prooedure Code (Aot XIV of
1882) as amended by Act V. of 1894 are applieable to sales held in execution of
mortgage decrees passed under the Transfer of Property. Act (IV of 1882). -

Sections 304 to 319 of the Code of Civil Procedure apply to all sales of
1mmoveable property

" ApPLICATION under section 622 of the wal Proced\ue Code,
(Act XLV of 1882). - G S

On the 2nd of November, 1897 a mmtgagee obtamed a decree :
for sale of certain. mortgaged lands.

ST

-In execution of the decree the mortgaged property was put up
. for sale and was purchased by the applicant Krishnaji, =« ¢

~ * Therenpon the mortgagor applied to the Court to set amde the
. sale under section 310A of the Civil Procedure Code. - w

This application was opposed by the aucblon-purchaser on the ﬁ
ground that section 310A of the Code was not applicable to sales
in execution of mortgage decrees passed under section 88 of the

. Transfer of Property Act (IV of 1882). . s .

The" Subordinate Judge of Panvel overruled thls obJectlon and

set aside the sale. S ,

Acramst this declSIOD the auctlon-purchaser apphed to 'the
' ngh Court under its Revisional J unsdlctlon.

» B NyBaJakar for apphcant
! P P, Khare for opponent

RANA pE, J.:—There has been no decmxon of thxs Couxt on the :
pomt of law raised in this apphcatlon, namely, Whether sectmn :

~ 810A applied to a sale in execution of a decree on a ‘mortgage- 3
—bond and which was governed by the Transfer of Property Act ;

’ *Apphcahon, No. 194, of 1899, nnderextraord‘mary 3unsd1ctxon B
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This pomt however, has been coxmdered by the Hwh Gourts of © 1900::
_ Allahabad, Madras and Bengal,: R : S+t RRISENASLL

C i The Allahabad Hwh Coult in Raja Ram Smghjz V. C’hunm Mm%zvg'
. Lal® remarked that, thouoh, in the parhlcular case before them, vamxj.r‘
‘they had 0 oceasion to discuss the questmn of the apphcablhty
- of sectlon 810A to sales in executlou of mortgage decrees yet the
7' matter-was of suﬁic1ent Importance to Justlfy them in’ expressmw
~an oplnlon for the guidance of the Subordinate Judges.” ‘The-
~ opinion thus -expressed was to the effoct ‘that seetion 810 A’will®
4 apply 1 toa sale held in virtue of an order absolute for sale pmssed
- under section 89 of the Transfer of ProPerty Aet ‘although no’
- power is g1ven -under-that Act to postpone the opelatlon of an’
- order under section 89, The' proyisions -of the Civil Plocedure
. Code, section 291 of the old Act X of 1877 ‘a8 ‘also section’ 8104,
were held to modify the concludlng prov151ons of sectlon 89 of
: the Transfer of Property Act, =+ RN R

N * The Madras High Court took the same VleW ﬁlst in ’Smmrasa

, Ayyangar v. Ayyathorai Pillai®, ‘and more exp1essly in Tuumal
" Rao v. Sged Dastaghiri Migah®, in which- last case it was obs"
"_r“served that this application’ of section 310A" was in accordance’
" with the pohcy which suggested ; the amendment of the ‘Code,

- A Dlvmon Bench of the Calcutta High’ Court also i m Ashr uf
Al O'howd/cr y v. Net Lal Saku® gave. eff'ect to the.same vicw,
but thls decision was d1ssented from bya, I‘ull Bench of that"
" Court in Kedar Nath Raut v. Kali Churn Pam(5) " The' chxef
: ,‘ground on which the Full Bench declsmn was made to rest ap-
. pears to have been that the Calcutta High Court had made rules:
- under section 104 of the Transfer of Property Act, sub;]ect to.
" which rules alone could the provisions of the Code of Civil Proce-
dure be made to apply to sales under. morbgacre decrees, 'lhese:
<-rules héve expressly made sections 804 to 819, Civil Procedure
Code, to apply to sales of immoveable ploperty The rules were.
* made in 1892, Whlle section 310A was incorporated in the Code,
by Act.V of'1894, The High Court held that as section 310A
. was nob included in. the 1u1es as they stand that section. could
Y (1897) 19 All, 205 oo ® (1898) 22 ‘\Iad 286.
@ {1897) 21 Mad,, 416, PR ¢} (1896) 23 Cale,, 68
EEE R &) (1698) 28 Caley 703:.
7 113081 :

N
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1900 nob apply to sales under mortgage . decrees ' governed by .the -
Kmmun. . Transfer of Property Act. 1Ibis clear -that this reasoning does.
Mamapgy Dot apply tothe other provinces the High Courts of which have
ViNA¥AZT.  made no rules under section 104, This is the case in the. Bom-
‘ bay Presidency, and as the’ Calcntta ruling has, therefore, no

application outside the jurisdiction of the Bengal High Court,
the Madras and Allahabad rulings seem to be more appropriate.-
It is true that Maclean, Chief Justice, also referred to more: gen-
eral considerations, such as that section 810A would, "if incor-
porated in the rules made under section 104, be inconsistent
with the-provisions of the Transfer of Property Act, and that it -
would lead to mischievous results. There can bhe no room. for ‘
donbt, however, that if section 810A had been in existence
before the Calcutta Rules were made in 1892, this section Would_:t
have been included with the other sections 804 to 319 and sec-
tions 284 to 294. There is no more inconsistency of section 310A.
with the provisions of section 89 than there is of section 310 or -
311, or better still section 291, which last gives great diseretion- -
ary powers to the Courts fo stop or adjourn sales. ‘As regards -
the alleged mischief, it is to be noted that the Madras’ and Allaha-
bad High Courts appear satisfied that section 810A is in keep- -
" ing with the general policy which has suggested ‘this and other -
methods of relief modifying the rigidity of execution sales. -The, B
evil sought to be remedied was, (in the words of Dr. Rash Behari -
Ghose, who introduced the Bill in.the Supreme Counecil,- which
' became law as Act 'V of 1894), that lands sold in execution sel- -
. dom realized a fair price, and the sales were hurtful both to -
honest creditors and debtors, and benefited nobody but the sI}ééu; :
Iative purchasers. The power of redeeming the land even after its
formal sale, but before confirmation, was, therefore, conferred B
on the judgment-debtor. Tho section was drafted on the lines of -
‘section 174 of Bengal Act VIII of 1885 which was passed in the
interests of another unfortunate class, the poor tenure holders
“whose lands were liable to be sold for arrears of rent, - There. is,
therefore, nothing inconsistent or mischievous in the application
of section 310A with a view to modify the rigours of the law of ~
~1and sales in execution of mortgage decrees, any more. than thera:
is in the case of ordinary money decrees.. In the absence. of any,\ _
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rules, ‘the. provisions of sections 804 to 819 of the Code of Civil- - 1900. -
- Procedure expressly apply to all sales of immoveable property.  Kersmsasr.
- Theé mortgagors and -persons claiming under them are the very 30w -
persons who need most the relief intended to be conferred on — ViNAvax..
- judgment-debtors, and any. other construction will defeat the
" main object of the legislation, which permits redemption even
- after sale in the ease of those Who are p1epared to ma,ke full com- V

» rpensa,tlon to the creditor. '

“ Agreeing, therefore, with the ruhngs of the Madras and Allaha-
bad High Courts, we are of opinion that the Court of first in-
stance was right in the view it took of the'applicability of section:

" .810A to sales in execution. of mortgage decrees. We, thereforc,
dlsch'u-rre the rule with costs. o R :

ORIGINAL CIVIL

Bcfore Sn' L. H Jenkins, thef J'ustwe, and M. J'ushce Russell.

,{_ESbA JACOB HAJI JAMAL (ORIGINAL PLAII\TIFF), APPELIANT, o, Tar - 1900. »
MUNICIPAL COMMISSIONER oF BO\IBAY AND_OTHERS (omeAn August 22,31
DEFENDANTS), RESPONDENTS.® = ‘

Mumczpaht _/—C’zty of Bomba,/ Mummpal Act (Bom. Act IIr ¢y' 1888),
Sac 297—Provision to make public street—Regular line of street.

In 1888 the Mua icipal Commissioner of Bombay prescmbed the revular line
“of a certain public street in Bombay, in accordance’ w1th the provisions of
. sectmn 297 of the Municipal Act (Bom Act 11X of 1888). - ‘

- Held, that it was not open to “the Municipal Oommlssmner in: 1893 to pre-

seribe a different line setting back the line preseribed by his predecessor. 7

! Tur plaintiff was the owner of a house in- Chunam Kiln road

near the Bhendy Bézér outside the Fort of Bombay.  He sued
for a declaration that the regnlar line of the said street was the -

line prescribed in 1838 by the then Municipal Commissioner, and

" ‘that the present Municipal Commissioner had no power to alter

- ‘this line, and he prayed for an injunction'restraining the de-

fendants’ from- compelling him to set bﬁck Ins house beyond the
'sald line.. - . S : : : S

_ The plamtlﬁ' complained that, in obedlence fo nohces _served
" on‘him on various occasions in 1899, he had been obliged to pulll
* Suit No. 604 of 1899 1 Appcal Ro. 1100. N
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