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. by the Mémlatd4r under the- first parb of- sectlon 13 ;7and it iy

‘clear that an order of: Tejection under- section 13 _was made, -

; l‘he demswn in" Gulabbhai v. Kasmyz(l) governs the. present case, ° C’!ATAWIR :

k It was stated in the Judoment in that case that section 13 does

" not distinguish between cases where defendant-appears and where.
“he ddes not appear.The parties to the present suit admittedly
represent the. partles to the suit before the Mémlatddr; and

“as the. present suit was brought more . than three years after the-

_date of the Mémlatdar's order-of re;ectlon, the claim must. be’

held to be barred under article 47 of the Limitation Act,’ R

TWe must, therefore, reverse the decrees of the Courts below
: and reject the clalm Wlth costs on the respondent throuorhout

- Decrees revmserl and claim 7q;eczfed. -

(RS

a P, 3. for 1897, D, 246,

' A?’PELLATE;,GI»VI’L.’

BPfore Mr. Just;ce Romacle omd Mr. J' ustwe Growe

AN’IONE (or161N3L DEFENDANT No. 3),’ APPELLANT, v. MAHADLV
3"-;}‘;;’.“ .. ANANT (OBIGINAL PLAINTIFF), RESPONDENT.¥ ", R

fully recexved by the defendant.

Held that the suit foll W1th1n the exceptlon of clause 31 of Schedule.II of the ‘,Jb
vamcml Small Cause Courts Act (IX of 1887) and was ot of & nature cogs -
mzable by Courts of Small Causes, and that, therefore; an appeal ]a,y to the“:.__/f

Dlstnct Court from the Court of the Subordma’oe J udrre‘

Bodhrav ‘Plrmalrao, First Class Subordmabe J udge of Kérwér. g
econd Appeal No. 79 of 1900.

1 Mesiio proﬁts, suit for—-Nature\ of .smt—Jumsdzctzon—Appeal-—-vam- =
} cial Small Cause. O'ourts Act (IX of 1887), Sa/c II CI 31.2, R

{ ‘gThe p]amhﬂ? puichased certam land in J une, 1852, at a'sale i in executlon of ar
decreo against R. . He did not, obtain formal possession until June,. 18944. Tho -
defendant was in sctual possession of the land under an alloged private sale
by R. to him in October, 1892. The plaxntlff now sued the defendant for mestié
profits for three years, viz., from 1894 to 1896 allegmg thaﬁ they had been wrong-

‘ "SEGOND appeal from . the dec1s10n of H. L, Hervey, Dlstrlct )
Judge of Kénara, reversing: the ‘decree of Rdo Bahddur J ayaaatya ;

8.
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and’ ‘Antone for the proﬁts of three years from 1894 to 1896 o

A(defendants Nos. 2:and 3) -were: ha.ble to the plalntlﬁ“ but not..é

RANADF, J.:—The first contention raised in tlns appeal relat
“to the questlon of jurisdiction. - It wasurged by Mr. Ghanashan;
. the appellant’s pleader, that this suit was cognlza,ble by a Court:: >
of Small Causes, and-as such ‘the. decision of the First Class Sub{;f
-ordinate Judge was final;: and. not open: o appeal-in. the District?
"Court. - The original’ suit- -was brought by the plamtlff respond-j
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Surt for mesne proﬁts for three years, mz “ from ]894 to 1o96

On the 1 1th J une 1335 Ramchandra Subba mortoaded the ]unds
in question to one Mattas, the Tather of defendants Nos: 2 and 3"

" (Reuben and Ahtone).’ ’\/[ai',taq died and on the 12th July, 1885

Reuben (defendant No. 2) sub-mortgaged the land to Ohandru In

,:.1890 -Chandru sued on his mortgage and obtained a decree, in E
. execution of which ‘the-land was attached and sold on the 13th :

June, 1892, and was purchased by the plaintiff, who obtamed’_
formal _possession on the 2nd June, 1894,

" Tn the meantlme, viz., on the 6th October 1892 Reuben and

_Antone (defendants Nos. 2 and 3) privately sold the land to" one

Sadashlv Narayan (defend’mt No 1) and gave hun acbual pOS'
session. S ; R

“'The plamtlff broufrht the present suit urmmst Sa,da,shlv Reuben

,.&

e :
_ The Subordmate J ndrve drsn b ser] the sulb arramsl: all the ‘,de-‘

- fendants, holding that the plaintifPs rights under his purchase ab

the execution sale were not superior to those of Sadashiv (defend-
ant No. 1), the latter also having. got possessmn ‘without notree

of the plaintiff’s purchase. .. |

In appeal the Districts J udcre held that Reuben amL Antoneif'

Sadashrv (defendant No.1). - R
" Antone (defendant No: 3) preferred a second appeal

CTb was contended on his behalf that. the District” Court ought
not to have heard the appeal ; thaf it had no Jurlsdletlon, as the:

~su1t was: one cognizable by-the Smell Cause - Court

Glzanasham N Nadkarm, for appellant (defendant Ncr 3)
S/zammo 14 zthal for’ respondent (plamtlﬁ') '
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:ent to tecover Rs 75 on aecount of the proﬁbS/of certam lands

:wrondt‘ully received by the defend‘mts S e e

P = *The plmnt st.lted thab the lands belouved o one Ramchandra,,

’who mortwao’ed them to the father of defendants:Nos. 2 and 3-in
1885, ‘Defendant No, 2 sub-mortgaged the lands to one Chandru;
~aird: Chandru obtained a decree on the, sub -Ior tgage, and in exe-

e cution ‘of that decree the lands were sold and purchased by the

f<pla.1nt1ﬁ-respondent on 18th June, 1892 Plamtlﬁ' obtained for-’

.mal possession through Court on 2nd June, 1874, In the mean:
* while; defendant No. 1 had become a prmxte purchaser of these

"lands under a ‘deed of purchase dated 6th .October, 1892, and
-hé obtained possessxon and retained the same,- nobwmhstandlnv;

f_"the formal possessmn glven to the plmntlff in 1894.-

. The present claim was brought. by the plamtlff for the proﬁts

»‘of three years from 1894 to 1896,and he soughtto recover them
“from all the :three defendants, namely, the puvate purchaser de-
f~vtenda.nt No. 1, and his vendors defendants Nos, 2 and: 3, or from
Whlchewer of them were held hable. The first Court held that
plmntlff’s rights under the auction purchase wére not superxor to

‘those of defendant No. 1, who was previously in- possession, and,.

“had no notice of the aucbxon-purchase and plamtlﬁ”s claim was
taccordmorly dismissed "against all “defendants, In appeal the

Dlstrlcb J udge. held thab defendants Nos. 2 and 3 were liable tOA

" plaintiff’s elaim, but not defendant No, 1. - The second-appeal was

. brought by defendant No. 3, who contended that the District

i Lourt had no jurisdiction to entertain the appeal as the sult was
,'of a nature cognizable by Courts of Small Causes,

. The first question for enquiry is whether the su1t falls under .
ﬁj“clause 81M of Schedule 2 of Act IX of 1887. The latter pa.rt»

{ of that clause excepts. from the cognizance of Provmcla,l Small.
(1) Provmcxal Small Courts .Act (IX of 1887), Schedule II, clause 31-—(Su1es
'.excepted) I A R , o
Cw L ** B ‘#‘.,‘; *

;‘mmtga‘ge has” been satisfied, - to -recover; surplus -collections received by the morbs

- gagee, and a -suit for the profits of immoveable property belonging to the pla.mtxﬁ

ﬁ"whlch have been w:.ongfully recexved by the defenda.nt - L *
: EETL P S . S T

Tiugy Any other suit for an account, mcludme a sult by a mortgagor, after the .
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- Cause Courts sults for an account lncludmg smts' for:the proﬁta‘
- of immoveable property belonging to the plaintiff, ‘which:: ‘havs:

of which the plamtlﬁ' had been dlspossessed foll under the excep-:
-tion laid down by clause 81. The appe]lant’s pleader, however,

previous decisions on - the sub_]ecb were considered by the J. udgcsli

-for damages for trespass, and such claims of damages did not fall
“under clause 31, which -only apphes to suits for an a.ccount

clause 31 was apphcable

SIn this conflict of opinion, it becomes necessary to examme o the
icourse of decisions of our own High Court. The cases dec1ded
“under section 6 of Act XTI of 1865 cannot be accepted as guxdes
at present, since the whols of the frame-work of the Act of 1837
 differs essentlally from the- ‘old Act on’this pomt——Khand :
Tatia® and Kakaji Sakharam v. Gomnd Ganesh®. -, The* ‘decis
‘smn in Jamnadas v. .Buz Skw/cof(") was pas»ed under somcwha.tf
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been wrongfully received by the defendants.  The plaint shows~

- that defendant No, 1-claimed to have purchased the lands from the

other defendants in October, 1892, after the date of plam{nﬁ’s aues;

tion-purchase of June, 1892; but before plaintiff was formally placed

in possessmu in June, 1894, Defendant’s possessxon was thus iny
adverse right and he received the profits for three years Wronnrfully,‘

“within the meaning of clause 81. Following several: prevxous,

decisions, it was held by the Calcutta, High Court in” :Sritam:
Samanta v. Kalidas Dey® that suits for. mesne profits of lands_1

relied chiefly on the Full Dench decision of-the same , Courb:-it
Kun]o Behary Singh v. Madkub Chundra, Gliose®, in Whlch the;;

who differed in their views.  The majority of -the . Judges {6
against 2) held that a suit for mesne profits was. really & clmm

moneys which the defendant had wrongfully receiv ed; -an
which ‘the plaintiff was entitled. The ma3011ty of the Judges
thought. that the decision in Snmm Samanta-v. Kalwlas Dey®
“*was not correct. On the other ha.nd the mmomty, conmstln& of
“Ghose and Bannerji; JJ.; were of opinion that, though a’ sult forj
Tmesne profits ias not necessarily a-suit for accounts, yeb i m suchi
“suits accounts night have to be exa,mxned and that therefore,

sl) (1691) 18 Cal, 316 S E ~ ( {1871) & Bom. H 0. R, 23.'(,4,
(2 (1896) 23 Cal.; 884 -, ® (1871) 8 Bom, H. C. R, 96. (M50
) (1801)18 Cal, 816, | '“:._' () (1881) 5 Rom., 572, - :
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- peculiar’ circumstances,” Though the claim was in ‘foi-m'oxie for
damages for use and oceupation, yet the Court held that “the -
’actlon was really brought to try the question of title, and‘it was,
_therefore, held that’ the Small Cause Court had no .]unsd1c-7.

‘tion. - In Damodar Gopal v. Chintaman Balkrishna® Sargent,

- C. J., held that a claim for a share in the profits of an indm vil-

lage would fall under clause 81 if plaintiff had alleged in-his -
- plaint that the defendants had wrongfully received the profits. -
~ Where there was no such allegation, the claim must be regarded:

as one»f01 money had and received, and the suit did not fall
. under clause 31, "A distinction was thus made between cases

- where defendants had rightfully received, but wrongfully retained -
the. profits, from others in which, as in the present case, de- -
. fendant has from the first wrongfully received the profits. In a .

“la,ter case—=Skankar Trimbak v. Damedar®—Farran, C.J., refer-
. red to the decision in Damodar Gopal v. Chintaman Balkriskna®,
and observed that the case suggested in that judgment was
- actually reproduced in.8riram Samanta v. Kahdas Dey™, where
it ‘'was held that a suit for proﬁbs brought: by plaintiff dis-

- possessed by the defendant was not cognizable by a- Court o;,

Smsll Causes as it was in substance a suib for mesne proﬁts.

- Ib W]]l be ‘thus seen that thOth a maJorlty of the Judcee "
‘in the Full Bench case noted above dlsapproved the decision in -

“Sriram, Smn(mta v." Kalidas Dey®, the current of decisions in

~ this. Court has bfen in accordance with the view held by the‘§
- “minority of the Judges ‘Both Sir Challes Sargent and Sir C..

- Farran- appear to have laid down that under clause 81 of Act IX

of 1887, a claim of the plaintiff’ for mesne profits, based on the
'v _a,lleaatlon that he had been dlspossessed by the. defendant, can-
- -not be regarded as a claim in which the defendant rightfully

received and wrongfully retained. those -profits. "The claim must.

“‘be treated as one to which clause 31 applied. - The present case -

cannot therefore, be regarded as one cocrmzable in a S.mall Cauco
Court and it falls Wlthm the excepted clauses '

u) (189 ) 17 Bom., 42. 7. @ (1892 17 Bow, 42,
@ P, J. for 1886, p. 570 S @ (1891 18 Cal, 816,
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~ irregular or illegal. .
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On the merits, I am satisfied that - the appellant has a better

case.- Admittedly the party in possession was defendant No. 1, the,

purchaser. * If for want of notice, or by reason of prior possession,

: defendant No. 1 was not held liable to plaintiff’s claim, there seems

to be no valid reason for holding defendant No. 3 liable, as he was.

- admittedly not in possession. In the suit brought by Chandru

this defendant was expressly exempted from all liability. T
would, therefore, reverse the decree of the District Court, and -
dismiss the claim as against the appellant with costs. -

Crowg, J.:—1I concur,

Decree reversed and claim dismissed as against appellant.

APPELLATE CRIMINAL.

Bofore Mr. Justice Ranade and Mr. Justice Fulton,
QUEEN-EMPRESS » ANANT PURANIK,* -~ .-

Criminal Procedure Code (dct V' of 1898), Secs. 196 and 235—=Sanction to prose~
. cute—Joinder of charges—Trial for more than one oﬁ’ence—-Oﬁences fallm_q
under two definitions.

* The accused was committed for trial before a Sessions Court on a charge
of abetment of dacoity under section 116 of the Indian Penal Code (Act XLV

of 1860). In the course of the trial the Assistant Sessions Judge added an

_alternative charge under section 511 of the Code and sentenced the accused
- “under sections 335, 116 and 511 of the Indian Penal Code (Act XLV‘of 1860). -

In appeal the Sessions Judge held that the evidence disclosed " the offence
of an attempt to commit the offence of collecting arms, &c.; with - intention of

" waging war against the Queen, under section 122, and as no charge under

that section could be framed for want of the sanction of Government under -
section 196 of the Criminal Procedure Code (Act V of 1898), the accused could

~not be brought to trial at all. He, therefore, reversed the conviction andrb

acquitted the accused. :
Held, (reversing the order of a.cqu1tta,1), that the mere fact that no charge ‘

" for the graver offerice under section 122 of the Indian Penal Code (Act XLV

of 1860) could be framed for want of Government sanction, did not render
the trial for the minor offence of attemptlng or abettmg dacmty either
:Per Furrox, J, :—According to the 2nd clause of sectlon 285 of the Cumma.l
1ocedure Code (Act V of 1898), if the accused abetted an offence under sec -

¥ Criminal Appeal N , 128 of 1900.
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