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APPELLATE CIVIL -

S .quore Mr. Justice Ranade aml Mr. Justace Crowe.” el ,-;l .
: »1906.’ PURUSHOTTAM DAYARAM axp ANOTHEB (omenmr. DEFENDANTS Nos 3
"\ " July 8. " aNp 4), APPELLANTS, v. CHATARGIR GURU ARJU\IGIR (omGINAn :

Pmmmm), BESPONDEVT.* S v

Mamlatdars Courts Aet (Bom. Act IIT of 1876), Sec. 13(1)—Lzmztatwn Act
(X V of 1877), Sch. Il, Art. 4T—Possessory suit—Mimlatddr's Court. i', ;

- In a possessory suit instituted in & Mamlstdar's Court nmthet.thesphmtlff
* nor. the defendant appeared at the hearing. The.case was, therefore, dlsposed
of by the Mamlatddr under the first part of sectlon 13 of the Mémlatdirs’
Courts Act (Bombay Act ITI of 1876). -
" Held, that the "order of the Mémlatdé.r was an order re]ectmg the P]alnt

‘A regular suit for poisession ha.vmg “been brouvht in'a Civil Couxt ‘mofe,
than three years after the above order of the Mémlatdzir,

 Held that the suit was tlme-barred under artxcle 47, Schedule II of thé "
Iumltatlon Act (XV of 1877): '

1

_ SECOND appeal from the dec:1s1on of Rzio Bahédur Va.man M

K Bodas First Class Subordinate 'J udge ‘of Dh\lha with appel]ate

- ‘powers, conﬁrmmg the decree of Réo Sé,heb S . B. Upasam, Sub-;
‘ordmate Judove of Bhusé\arl ~

..The plamtlﬂ' brouuht thls su1t in the year 1897 to .recover .
possessxon ‘of certain lands, alleging that his gurw (preceptor) had
" purchased them from one Ganu Hanman?a and had let. them .to "
one. Devsing Bh1vsan for cultlvatlon and that, after the expl-,?
I . *Second Appeal No. 57 of 1900, L
(!) Sechon 13 of the Mémlatddrs’ Courts-Act (Bom. Act 111 of 1876) —

.18, 1f the plaintiff fails %o attend with his proofs, or omxts to adopt measures'to

B procure the attendance of hi§ witnesses on the day and at the place appomted, the
.. Mimlatdas shall reject the plaint with costs,” 1’ : )

1

1f the defendant fails to attend, zmd the Mdmlatdzir is satlsﬁed from the ev1dence
before him that the notice has been duly served on the defendant, and in sufficient;

o time to enable the defendant to appear. and answer on the day ﬁxed in the notlce,
o he shall proceed to hear the p]amb ex parte, - " Sl TREE ~'*

Prov1ded that, if either’ party ‘satisfy the Mémlatddr at any hme mthm 15 days
- fxom the date of the plaint being thus rejected, or of such ex-parte declsxon, that
.. he was prevented by some unavoxda,ble clrcumstance from being present, or from
o procuring the attendance of his witnesses, it shall be lawful for - the Mdmlatd-ir to
. re-hear the case, a notice in the form of %hedule B bemg ;ssued, at the apph-
- cant’s cxpense, to the opposxte patty

v



VOL XXV] " BOMBAY SDRIES. .83

ratlon of the telm of the tenancy, Devsm “instead of vécating . 5 100, -
- -the Jands in plamtlff’s favour, allowed the  defendants to take 'P.mﬁs;_‘lor-_i
. possession of them ;  that the defendants were thus in Wwrongful "o -~
- possession, and * though they had been required to vacate the -
lands ou the 1st J fuge,” 1807, they had refused to do so. L

Y R
CrATARGIR. .~

. The defendant No, 1, Ganu Hanmanta, did not appeal

Defendant‘\o 2 pleaded that the lands in Sult did not belong. to‘
the -vendor of the plaintiff’s gury axnd had never, been in his ot
‘the plaintifi’s possession, and that they really belonged to Pntu-_
shottam and Amba.ram Dayara.m, from whom he held . as’ thelr
tenant - ; : '

Defendants Nos. 8and4 pleaded that the p]ammﬁ' had ﬁled a pos-
sessory suit aor'unst Devsing Bhivsan in the M4dmlatddr’s, Court ;
that the-said suit having been dismissed. by the Mdmlatddr on -
“the 16th Ma.y, 1893, the present suit, ‘which’ was not filed within
three years fiom the date of the Mamlatdél s order, was barred by -
hmxtatlon that the lands.in suib belonced to Devsing Bhivsan,
from: whom they had been purchased by the defendants on the
‘17th F cbruary, 1894, and that they (the defendants) had been:
ine possesswn as owners smce the purchase.

" The Subordlnate J udtre found ‘(inder alw) that the suib v was
not time-Dbarred, not being governed by article 47, Schedule IT of
_the Limitation Act, inasmuch. as the possessory suit was struck
-off the file by the Mémlatddr owing to the absence of both the

*partles on the day of héaring, and that the Jands i in suit belonged’

< to the plamtlﬁ' He, therefore, allowed the claim. -

On appeal by the defendants the J udae confirmed the decree. iy
Defenda.nbs Nos. 3 and 4 prefe1red a second appeal

“IL.C. Coyajz, for the appella,nts (defendants Nos. 3 and 4) i— ‘
The plaxnblﬂ"s wuit in the Mamlatdér’s Court was Suit No. 13-of -
1893, In that suit the- plamtlﬁ’s claim was rejected. * As the
presenb suit was not blought ‘within' threc years from the date
“of the Mémlatddr’s order in that sujt, it is time-barred under
artlcle 47 5 Schedule-IT of the - Limitation Acs—-Gnlabbhm v.'
Kaszmjz(l) Ramchandra.v. B/ulzbaz(z) .

(1) P.J. 1897,p 246. S < (1582 ¢ Eom,477.
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Ui tamram Lallubhaz, for the respondent (plamtlﬁ') —-In the pos-
sessory suit the Mémlatdér made mo:order. as to the possess-
ion of the.land. . Article 47, Schedule II of. the Limitation:Act

. contemplates. such an-order being made and is, therefore, not

- applicable. - -Cn the day of hearing both: the parties: being

_ absent, the Mémlatdir did not consider. the:issues which had:

been ralsed under section 15 of the Mdmlatdars’ Courts Act.- There

, Was no inquiry at all either formal or on the merits of .the case:-

“In Ramchandra v. .Bhekzbaz(‘) the suit was dismissed on account;
“of the non-appearance of the plaintiff, The ruling-in Gulabbkai.

_- v. Kasangs® is also. dlatmgmshable., In that case, both the sults
~ were -filed in the Mémlatdar s Court, whﬂe in the present case,

“-the. seeond suit, that is, the present one; was filed in the Subor-:
dinate Judge’s Court Section 12 of the Mémlatdérs’ Co\nts Act

* makes no provision: for acase in which both the parties are absent

while section 99 of the Civil Procedure’ Code has provu]ed for
“that contmgency. We submit that as there was no ad;udlcatlon
by the Mémlatddr with respect to the right of possession, his

- order merely rejecting our plaint’ cannot operate as a bar to our

present smt“

RANADE, J -—Tlns case ‘has been dxstmguxshed by- the Courts
~below from the dccxsmn in Ramchandra v. thl\,ztm(l) on” the;
ground that the dismissal'in this last caso was on account of the
non-appearance “of plalntlﬁ' alone, whereas in the present .’ case
* both - the - partres appear -to have.put in.no appearance in- the:
- Mémlatddr's Conrt. It appears to us that.this circumstancedoes.
. not esta.bhsh any real distinction between the two cases: Sect
13 of the. "\{[émlatdars Courts Act contains no provision for ‘cases*
* where- both parties do mot- appear. Tt provides first for case‘m
Where plaintiff fails to appear or keep hIS evidence ready, anc
- directs that'in such cases, an. order of rejection shall “be. made

It next. p1ov1des for cases where - defendant fails to appear, and

_ on proper proof of service, it empowers the Mémlatdér. to. pass

- an’ éz-parte decree, .- The “section next prov1des for.a re-hearmg
-of the suit in both classes of cases: on proper apphcatlon bemgﬁ
ade mt}nn a tlme ﬂsed

o (]882) 6. Bom,, 477. : (;);’P.',J;,;/ﬁey,vp; 246,
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. by the Mémlatd4r under the- first parb of- sectlon 13 ;7and it iy

‘clear that an order of: Tejection under- section 13 _was made, -

; l‘he demswn in" Gulabbhai v. Kasmyz(l) governs the. present case, ° C’!ATAWIR :

k It was stated in the Judoment in that case that section 13 does

" not distinguish between cases where defendant-appears and where.
“he ddes not appear.The parties to the present suit admittedly
represent the. partles to the suit before the Mémlatddr; and

“as the. present suit was brought more . than three years after the-

_date of the Mémlatdar's order-of re;ectlon, the claim must. be’

held to be barred under article 47 of the Limitation Act,’ R

TWe must, therefore, reverse the decrees of the Courts below
: and reject the clalm Wlth costs on the respondent throuorhout

- Decrees revmserl and claim 7q;eczfed. -

(RS

a P, 3. for 1897, D, 246,

' A?’PELLATE;,GI»VI’L.’

BPfore Mr. Just;ce Romacle omd Mr. J' ustwe Growe

AN’IONE (or161N3L DEFENDANT No. 3),’ APPELLANT, v. MAHADLV
3"-;}‘;;’.“ .. ANANT (OBIGINAL PLAINTIFF), RESPONDENT.¥ ", R

fully recexved by the defendant.

Held that the suit foll W1th1n the exceptlon of clause 31 of Schedule.II of the ‘,Jb
vamcml Small Cause Courts Act (IX of 1887) and was ot of & nature cogs -
mzable by Courts of Small Causes, and that, therefore; an appeal ]a,y to the“:.__/f

Dlstnct Court from the Court of the Subordma’oe J udrre‘

Bodhrav ‘Plrmalrao, First Class Subordmabe J udge of Kérwér. g
econd Appeal No. 79 of 1900.

1 Mesiio proﬁts, suit for—-Nature\ of .smt—Jumsdzctzon—Appeal-—-vam- =
} cial Small Cause. O'ourts Act (IX of 1887), Sa/c II CI 31.2, R

{ ‘gThe p]amhﬂ? puichased certam land in J une, 1852, at a'sale i in executlon of ar
decreo against R. . He did not, obtain formal possession until June,. 18944. Tho -
defendant was in sctual possession of the land under an alloged private sale
by R. to him in October, 1892. The plaxntlff now sued the defendant for mestié
profits for three years, viz., from 1894 to 1896 allegmg thaﬁ they had been wrong-

‘ "SEGOND appeal from . the dec1s10n of H. L, Hervey, Dlstrlct )
Judge of Kénara, reversing: the ‘decree of Rdo Bahddur J ayaaatya ;

8.

LY

The P1esent case is expressly stated to ha,ve been dxsposed of '- 1900

" _PURUSHOT: -

- TAM -
T e
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