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possession, ~ It was held that the dGCISIOIl in favour of the tenant
plaintiff against the other tenant did not operate as res judicata in .

.a subsequent suit brought by the landlord against the first tepant. -

The tests by which a nominal and a necessary party may be dis--

tinguished are laid down in AZmad Al v. Najabat Khan My in

which the Allahabad Judges followed the decision in Ramckandra -
v. Narayan noted above. There must be a conflict of interests -
among the defendants; and the judgment must define the real’
rights and obligations of the defendants inter se. Where the ques- -
tion about the family being joint or divided had not been deter-
mined in the previous suit as between the defendants inter ss, -
but simply as against the plaintiff who was a stranger, the deci-

sion did not operate as res judicata when one of the defendants

sued the other on the ground that the family was joint—Bhag-
want Stngh v. Tej Kuar ®.  This was also the view taken by | the

Madras High Court in Ramanwja v, Narayana ©, o

- On the strength of these rulings- it seems ¢lear that the Dlstrlct

Judge very properly held that the decision: in Gundabhat’s suit--

-No. 581 of 1896 did not preclude the respondent-plaintiff Naray rane

bhat from bringing his present suit against Balambhat and Gunda-

bhat. We, therefore, confirm the order of the lower Court and

dismizs the appeal with costs. o
Order conﬁrmed

oy (1895) 18A11., 65, o @ (1885)8A11 oL~ i
' (3) (1893 & 1895) 18 Mad,, 374. :

APPELLATE OIVIL

qu’ore M. Justice (Jandya Acting Chief Justice, and M. Justzce Ranade V:
VITHAI (ORIGINAL PL \INTIFF), APPELLANT, v. HART (ORIGINAL DEFENDANT),
‘ RESPONDENT.* : R
Lzmztatwn Act (XV of 1877), Art. 91— Suit to cancel o document—— R

Cause of action, *

- Where a pbnntlﬁ‘ sought for the eancellation of a mortgage-bond and for pos- -
session of the ‘mortgaged property, alleging that the mortgage wasa sham transac-
tion and that she, the plaintiff, had subsequently remained in possessmn and had:
only been dxspossessed within three years before suit, L :

# Second Appeal No 800 of 1899.
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Held, that if the plaintiff’s allegations as toremaining in posseésion were tme;,

the period of limitation for the suit could not be computed from the date of the )

mortga e-bond as provided in article 91 of the leltatxon Act (XV of 1877).
' erlcz Kunwar v. 4jit Singh() distinguished,

- " SEecoND appeal from the decision of Réo Bahédur Chunilal
- Maneklal, Joint First Class Subordinate Judge, A. P., of Sétdra.

Plaintiff had been the mistress of defendant. - She alleged that on
" 21st December, 1889, she had executed to defendant a registered”
mortgage-bond purporting to mortgage her property for Rs. 1,000;

that the mortgage was a sham-transaction ; that she had re- -

* mained in possession of the property till 1895, when she was dis--

possessed by the defendant of two ﬁelds formmg part of the

~ property comprised in the mortgage.

~ This suit was filed in 1897 to recover possessmn of the fields -
- and for a declaration that the mortgage-bond was void.

It appeared that in 1892 the defendant had brought a possess-
ary suit in the Madmlatd4r’s Court against the plaintiff and certain
“tenants of the land, and had obtained a decree in July of that
year. Defendant contended (mter afm) that the sult was barred'
by limitation. ' SR

‘The Court of ﬁrst instance d1callowed thls contentlon and
awarded plaintiff’s claim. : ;

On appeal the Subordinate J udge A.P, held that the suit was

 barred under article 91 of the Limitation Acb (XV of 1877), which

' . hmltatlon

- provides that a suit to cancel or set. aside an instrument must be

brourrhh within three years “from the time when the facts entlthng
the plamtxﬁ’ to have the instrument cancelled or set aside became

known to him.. He, therefore, reversed the decision of the Court ‘

of first msbance and dismissed the suit.

Against this demsmn plaintiif preferred a second appeal to
the High Court.

M. B. O’hauba,l, for appel]ant

*N. @. Ohandavarkar, for respondent.

~.

“CaxDY, 0 J. (AcriNg) :—The only questlon before us relates to

Plamtlff Who had been the nustress of defendant
o (1887) 16 Cal., 58,

1900,

ViTHAL
v

" HaARL

e : /7'9‘
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1900, alleged that on 21st Decembel, 1889, she had executed to hlm a
Virmar | regxstered mortgaoe-bond purporting to mortgage her property: for ,
H:;u. Rs. 1,000 ; but the same was a sham transaction, no consideration or_.
- possession having passed. She remained in possession till 1895
when defendant wrongfully took poss:ssion of the two fields which -
were part of the property included in the mortgacre-bond Hence
this suit to recover possession of the two fields and for a declara-
tion that the niortgags-bond was void. The defence was that the
mortgage was a real transaction accompanied with considetatiori .
and change of possession, . v

The Subordinate Judge in the Court of first instance found on
. the question of limitation, following the decision in the case of
Tkram Singh v. Intizam ALY, that the limitation of twelve years:

was applicable ; and on the merits he decided in favour of the
plaintiff,

On appeal to the District Court the Subordinate J udge, A P
summarily disposed of the case on the point of limitation, hold—
ing that the question before him was concluded by the vay
.Council ruling in Janki Kunwar v. 4jit Singh @, He, therefore,

- held that the suit was barred under article 91 of the L1m1tat10n
“Act: also that it was barred as not being brought within three
years from the date of the Mémlatdir’s decree. A copy. of this -
decree of the Mémlatdér was produced for the first timein the lower ‘
Appellate Court ; and there has been no examination of the parties
regarding the circumstances relating to that decree. It is dated”

. July, 1892, and purports to be given in a possessory suit filed by

. the présent defendant against the present plaintiff and: certain
tenants, A copy of the present plaintiff’s deposition in that suit

" was also filed in the Court of first instance ; but it is impossible
from the record, as it now is, to say whether that was a bond:

fidesuit for possessmn, or whether the then plaintiff as the. regls- .
tered mortgagee was merely the then first defendant’b nominee in

e order to eject the tenants. : L

~ With regard to article 91 of the L1m1tatlon Act 16 is elear

* that the Subordinate Judge, A.. P, was mistaken in snnply re-.
- lymg on the Prlvy Council case quoted by him, That Was & ¢ase.

6 (1884)6 All,, 260, i : j S :»
© (2 (1887) 15 Cale., 58; &, Cy Ly R 141 A. 148, T
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“in-which’ the executant of the deed m\questlon, which* had been sz
"acted on from the- date of executmn, sued to obtain'a- cancel-
Iatlon of the same and to recover possessmn of the propertles

" ‘That i is dliferent from the present casé, in which it-ig allerred -'
that the. mortgage-deed was not acted on, but that the- plamtlﬁ{
remamed in possession of the property tlll 1895, _There-is no"
ﬁndmg on this allegation of possession, and-so'it is impossible for-
“us to come to a definite conclusion: on the question of limitation. -

‘Tt § is. obvious that if plammﬁ”s alleg a.tmns are correct, ‘then a 'per-".
iod of limitation of three years cannot run from the date ofithe .
‘execution of the document. =~ Otherwise. it would always be open“j
toa sham mortgagee or vendee to wait for: thlee years from the 3
date of the execution of the document,-and then with 1mpumty :
‘he cotild seize the property, and the real owner of .the property
would be helpless (Cf. the remarks of Muttosami Ayyar, J., in"
-Sundaram v; Sithammal ®).. Admitting that the p]mutlﬁ' seeking
“to recover possession against an instrument executed by herself
must first obtain the cancellation of the instrament, and that- the‘
‘three years’ limitation enacted by article 91 applies, the. penod'
c:mnot be calealated from the'date of the bond. . But we are not
in possession of the facts; aud the Judge in the lower Appellate”
Oourt made no attempt to ascertain the facts, ~ We. must;, there-
fore, rcvexse his. decision .and remand the appeal for a fresh dcc1-j
-sion. If necessary, the. lower -Appellate Courb w1ll cn]l for fur-_

- ther evxdenoe Oosts to ablde the result SN

‘G’qsm_jenianded.’;

f(i) (1692) 16 Mad., 811 at pr 315. o
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