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THE INDIAN LAW REPORTS, ,[v‘o\L_; XXV,
APPELLATE CIVIL,

Before M, Justice Parsons and M. Justice Ranade. i -
SHAMRAO PANDURANG (oRI6INAL PLAINTIFF), APPELLANT, v, THE SEC-
RETARY OF STATE ¥OR INDIA (orIGINAL DEFENDANT), BESPONDENT *

Landlord and tenant—Lease-—-C’ondztwn—Oondmon binding tenant to o
reclaim land—Meaning of the word © reclaim ’~—Construction. -~ -

On the 16th  June, 1885,  certain marshy land adjoining the sea comprising .
about 760 acres was leased by Government to the plaintiff in perpetuity, sub.
jeot to the condition (infer alia) that if the whole of it was not reclaimed-
(navasddhya) by the end of ten years, the lease might be cancelled. At the
end of the ten years only 83 acres of the land were actually under cultlvatmn -
The remainder had been rendered safe against the inroad of salt water. In-
March, 1896, the Government cancelled the lease on the ground that the plaint-
iff had not brought the whole of the land into cultivation. The plaintift
thereupon instituted this suit, praying for a declaration that the.Government.
had no right to cancel the lease, and for an injunction restraining it from
taking possession of the land, He contended that under the condition he was
only bound to reclaim the land from the sea and that he had done so; that:
he was not bound to render the land fit for cultlya,tlon, but that, if he was, he v
had done so as far as it was possible. LR S &

Held, awarding the plaintiff’s claim, that on the construcbion of the Iea,'séj

the term’ “reclaim ” (navasddhya) as used in the grant meant nothing more -
.than recovering the land from the dominion of the sea, and’ did not mclude :

" the further obligation of rendering the land fit for cultivation. : The- plamt-

iff having eracted the necessary embankments to shut out the fea was entitled :
to say that he had reclaimed the land and satisfied the terms of the grant. -
- APPEAL from- the declsmn of M. B. Tya,b;l, Dlstrlet J udge oE
Thana- LA . : . i
" On thé 16th of June, 1885, the Government of. Bombay granted
to the: plalntlff Shamrao Pandumng, a' lease of a large tract of -

‘ marshy land bordering upon the sea and measuring about 760»
. acres, situate in the v1llages of Utan and Gorii in Sélsette. e

The- prmclpal conditions of the lease were as follows :—
- “1- “The assessment has heen excused for the ﬁxst ten years commencmg '

" from the 1st of August, 1884, -

%3, After ten years of remxssuon in respect of the sald land are over, for the

B .next twenty years the lessee will pay a,ssessment at 4 annas per acre per annum. :

# Appeal, No. 100 of 1899,
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« 3 At the end cf thuhy 3ears, the 1e>sae Wﬂl pay such absns;mant in respect’ L

-5 SHAMRAO ' -
in respect of land to which survey sestloment ay bo made 1pphcmb1e, and w111 . PANDULANG
A : ; j "SECKETARY -

* -OF STATE.

“of Jand as 1eay be fized on such land under the rules which may be then in fores’

conbl.me to pay the same in future Dk - S haben

4 Such portlon of the smd land a.s my ba ach a.p:nt for pubhc Lmds sh<;11 :

be exr‘mpted fro:n assessments o

“Ifa momty of tho said land is not rec‘mmod_ by the end of ﬁvo yems, fmd
thc who’e land (is not reclaimed) by the end of ten years, or if the work of erect?

.ing embankments is not camed on with due diligence within one year from

(the time when) tho land eomes into the lessea’s possession, then tho lease which .
has bzen given shall be cancellod. Bus the Colléetor i i a.uthorlzed to gwe it

again 1fhe 11Les o S

i The pla,mtlif elecbed emba;nkments and shut out the sea Water '

by building a dam 3} miles long at a cost of over Rs. 40,000,

Out of the total area of 760 acres, he brought ‘into actual cul--
Aivation 83 acres. He alleged that of the remainder, 644 acres,

‘though culturable, ‘were not actually cultivated because he could
.not_obtain tenants, but tnat the Whole of the laud had been

Ieclalmed from the sea. )

In October, 1895, the C‘ollector ga.ve notlce to the plamtxﬁ' tllat'
as he had nob brought the ‘whole of the land under caltivation
_ within ten years from the date of the granb the lease would be -
- cancelled, axd onthe 6th March, 1896, the lease was cancelled, and-
~the plmutlﬁ was called upon to delwer up possesswn of the land

. to Govemmenb R e TR e

. The plamtlff thereupon 1nst1tuted the- present. suit - aoa.mstf

: the Secretary of State for India in Council for a declaration that

““@overnment had no right to- cancel the lease, and for an injunc-

tion restraining it from taking | possessmn of the land,

. 'The deféndant’ contended (inter alm) that the plaintiff had not |
complied with the terms of the lease, a,nd that it was, therefore, -

.' properly cancelled, -

'.[‘he Dlsbmcb J udcre of Thé,na, held that the plamtlff had to‘ ’

‘make the whole of the  land fit for cultivation within ten years,

;and had therefore, broken one of the main conditions of the lease, -
and that, consequently, the Oollector had a right to cancel the

lease. o L
He therefore, d1smlssed the suxb.
" 1028~6""
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imoo.v BRI Anamst tlus declsxon plamtxﬁ appealed to the ng,h Cour

e g s

SHAMRIO - JI[ancLshah Jeliangirshah, for apoellant el .
 LANDURANG ; =
é, E2 ; Rao Bahddur Vasudw J K@m/»ar (Goxclnment P]eadex) for-'

ECREPAKY . B . i ¢

_OF BTATE, * respondent

PansonsyJ. : —'This suit is';blou&hb to try t'hAc Validitj}' ofﬂ the-
action of the Collector cancelling a lease granted to the plaintiff.

- on the 16th June, 1885. " By that. lease the occupation right over -
some 608 acres of marsh land at Gorai and Utan was let to the:'
_:plaintiff in perpebulty subject to the payment of assessment on.,
his promise to reclaim it. - The official translation of the countex-':
part of the lease, which onI) is 1ecorded in evulence isas follows —

« Kabuldyat. - To Béo Siheb Mémlntdur of taluka Salsettc I, Shamrao
Pandurang, residing in house No. 28.in New Lare, Loh4r Chaw), Bombay,:do.
by this kabuliyat (accept the khita of ) the undermentioned land sitnate in’ .
the villages of mauje Utan and mauje Gorsdi in tdluka Sélselte, dxstncu Thiua,

- on behalf of- myscd" and my future sub- khateddrs.

- 41, Marsh land situate ab maujo Gordi, belng land medsuzmﬂ about .)33 .
- acres out of Survey No. 233 together with land appertmnnm to the‘ Dono‘al 5
(lull) called Mudya which is situate therein. Ry ;

C7ei1, Balt marsh land out of the unassessed Pfu‘wh marsh l-md smmte at mau]et

Dtan, (measuring) about 75 (sevent_y-hve) acres. - . : : >
" % The four boundaries of the lands sxtuate in tho two aforesald nlla ges ar., :
asfol‘ows., R S T \;;.. '

"«1. On the east, marsh land out of bmvey No. 233 sitadte at. ma,u]a
~Gordd and mza rsh land ous of mauje Utan, beyond which there is the creek
B 1 On the south, land out of marsh land beariag Survey No 233 Sltll.ltu affi
mauje Go1é.x and Survey No. 191, being Taljan land. LA

LS AR On the west, land out of the unassessed Snrvey No. 433 smmte abmauje:
Goréi in-the mterval land out of Survey Nos. 186_60 beyon\l (tlmf), land
m.t of Suxvey No. 295 situats at Utan. . E

On the north, the salt mmah I&a,n’a Max yachx, Leamw Survey
\43_12 out of Utan. : .

o rlwse 21 of Pules under the Iand Ixevenue (,ode, sub;ecb i0 the provi isions
; “of the rules framed and brought into force under the Land Revenue Code of
1819 * The said condlblons are as follows ;—-
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+in leape~t of l:md to which survey sebtlement may be mftde apphca,ble a.nd wﬁl '
contmue to pay the same in future L

Sich pmtloa of. tha said la,nd as ma) bs seu aparu for pabl'" roads shmlll' :
“be ‘exer .pted flOlD assessmenb ‘

If 1, moxnty of bhe %‘md lzmd is not veclaiméd by the eqd of five years emd.~
»he wholc land (is not reclaimed) by the end of  terr years, “or if -the. work of .
: exectmg cmbankmcnts is not carried on with due dllwenoe within 1 (one) year
~from (the -time when) the land comes into possession, then . the khéta which .-
) has been ngen shall be: ca.ncelled But the Collector % an’rhonzed to give
1'- ag&m if he-likes. - - ‘ R SRR

\ “ Under the afor esud condztmns 1 have aceented the khéta Dwted the 16th‘:
“of Juue, 18% : DIaM Bombay. T 7:. R

: The material ; p01 tion is cH of the CODdlulOﬂb. . The oi‘iginnl
Lwas: ev1d0nt1y a tmnfslatlon mto Mardthi.of clause 21 of - the -
Rules framed under tlr‘e Land Revenue Code, in Wluch the word is
s reclaimed 7 was used .This word the pelson ‘who drew up the
lease br anshated by the Word £ ;zaaaszm% . Aprarently that word -
1% unanWn to the M méthl lanoruacre, but its component parts mean -
‘new”’ and “ acquired 1t hasbeen retranslated “reclaimed ” by,
thc of’icnl tmnslutor in thls Court and durmfr the aroument of
thls appeal it was practlc:ﬂly assumed that there wasTo dlfference
: n’ me'mmrr between the two Worck. The pomt ‘therefore, at issue
.is whether, a* the-end of the ten years allowed, the plaintiff had.
reclaxmed the Whole land, - The District Judge thought thab the
plalntlﬁ' was bound. to have made the land fit for cultivation. He -
sa) s: “T think the terms of the arrreement were satisfied if Wlthm
ﬁvc years half of the area was in astate in which a fair crop could _
have been raised, and if at the end of ten years a fair crop could -
have been raised on the whole. land, mahnO' allowance for the
‘portions unavmdab ly under. water and unarablc land?’ " He. held -
“that tho plammff had failed to make half of the land fit for culbi=' -
'Vatlon WIthm ﬁvo }ears from the dwte of hxs arrreement a.nd the .
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- whole of 1b within ten years from that date, and he added « the'}}

failure seems to have been due to a sufﬁclent number of small:;
daws not having been put up.” 1In a previous part of the judg-

; "ment he had said that “salt land is reclaimed by :enclosing it
10' STATR, . -

first within an embankment to shut out salt water and then':

- dividing the area by means of small dams, within which sweet r

water is stored up.: Unless the small dams are erected, according -
to Damodar a fair crop will not be Obtairied: See Campbell’
Gazetteer, Volume XIII, pages 282, 2837 : LU

All this shows clearly that in the opinion of the Dlstrxct J udge
it was necessary that the plaintiff should not only have kept the::,

- sea water out of the land, but should a]so have brought the ]andé{
into such & state that fair crops could have been grown on the .

greater part of it. The total area of the land taken up by the plaintiff.
was, he says, about 760 acres, “Of this, after making allowances -
for the sandy and rocky portions, the area under channels and-
that under the embankments, and taking the land incapable. of -

_cultivation to be 200 acres, the residue is 560 acres.”” . These 560.,:\,
. acres the plaintiff ought in the opinion of the Judge to have made

fit for cultivation, "It is admitted that the plaintiff had erected :
the neccssary outer embankments and kept the sea water out- of :
the area leased to him. He had erected a dam some 3} miles long,
35 feet wide at the base, and 15 or 16 feet wide at the top at an -

- actuai cost of Rs. 40,000 and, toagain use the words of the J udge,?fl

“had made the area- granted to him, practically safe against the':
inroad of salt water.”” It appears to me that this was sufficient,

"and that having done it, the ‘plaintiff was entitled to-say that he :

bad reclaimed the land, that is, that he had recovered it from theg’i
dominion of tlle sea. This, I conceive, is the - meaning of the -
word “ reclaim ”, 'fhe purpose of the reclamatlon is a secondary:

* matter ‘which-would have to .be provided for specially.. . The
,qutvlcb Judge thmks that in the present case the rec]amatlon-f-;

‘was to be made in order that the land might be rendered fit for

“cultivation. - T do not know why it should be so, because there-
" is nothing said in the lease about it. For all that appears from
" the lease the plaintiff having reclaimed the land might do what- .
= ever Tie liked with it, It certainly was not obligatory on him to
»make. the w hole hnd fit f01 cultlvatlon, because he was a]lowed;‘
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to set apart such portxon as he chose for roads, zmd the porhon : 0,77
80 ‘et apart- was to be exempted from * assessment.” The’ Judge : m
also’ excepts ‘about’200. acres: as bemg mcapable ‘of “cultivation, PANDERANG
-~ 'but this is. mtmducma into'the lease a condition which does not - SEoRETARY "
exist in it: If the 1mposs1b111ty of cultlvatmg the ‘whole la.nd is’ R LR
conceded in this way, it is a very. strong argument that it was not
_the intention of the parties - ‘that the whole should be made ﬁt
--for -cultivation, and ‘that ‘the diffculty will anse of determmmg
“how much'was to be made fit for cultivation.’ There are no means.
“of solving that- dlfﬁcnlty, and the Judge has not attempted to do'so."
“His judgment merely sets “out what’ according to the - Wltnesse%
* was the -amount of ~actual’ cultlva.tlon, and he gives no opinion"
_as to the value of that evidenge. It is obv1ous that the actual
“area cultivated is not the same as’ the.actual culturable area.
~The evidence as to the extent-ofsthe latter has not been' alluded
_to by ghe-J udge.” “If; however; we turn to that evidence, 1t
~would seem that it supports the plaintiff’s case’most strongly,——
" for instance, witness Exhibit 100, called for the defendant, says -
tlnt “ the whole area: of the Lhah is 759 acres, of that 83 acres
~are under: cultlvatlnn and 644 acres are not cultivated thouoh~
; calturable T take. 1t that ‘the Word “ eulturable” is used in its .
: ordmary meaning namely, able to be cultivated, especially as the -
; witness says that-if a'dam is made and fresh water falls on salt‘f»
“land for two or three years; it becomes sweet and can be cultivated.
" The plamtlif says that theland is fit for cultivation, and that the
only reason it has not - been -cultivated” is that'-he could ot -
geb tenants to culblvate it. .1 think that he'ls entltled to be
beheved when he says ‘this; Tt is clearly to his benefit to have
 the land cultivated, for he has to pay assessment upon it whether |
it is_cultivated or not, and he natural]y would use his best endea,-~ ‘
vours to ‘ obtain some rent for it.” It does not appear why the -
Govemment should have resolved to cancel the lease at the end
~of -ten’ years when, if their contention is correct, they could have
- done sojust as legally after five years had elapsed, for the same .
state of - things existed. then as nowas ‘regards the small portion .
.of the Iand under actual cu]tlvatlon, then less than half, now less
_than the- Whole. Howevcr, nothmcr turns upon thls forbearance :

on then' part 5
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“In my oplmon the condmons of the ]ease have noh becn broken‘v
by the pla,mtxﬁ" The work"of. erecting- embankments (the only’
work specified in tho lease) has been done, and the land has been .
reclmmed from the sea. The work of mdki'm' it fit for culti-

vation is nob included in the lease, but even'if. it had been, I-
could not find, on a consxdcra,tmn of the evidence which i i3 on”

\ the record, that that has not been done. All that the evidencs-

- proves is that only a:small portion of the land has been acbually .
cultivated, bub actual cultivation is certainly’ not one “of ‘the.

conditions of the lease. This is the only point at issue in the
" appeal, - The other points about the agreement that the plamntift -

- was called on to pass, and about the fishing, - were found afrmnsti
‘the defendant by the Dlsbrlch Judge, and no obJecblon hqs been
taken thereto : : A :

XVo reverse the desree of the Dlsbuct Jndn‘e aml 'nva,rd th
plamtlff the relief he claims with his cost in “this htwmtxo

RANADD, J. ‘ l—'.I‘he prineipal point in dispute in tlns appe‘xl turn ‘
upon tho constructlon of areclamation lease or agreement’ p'x sed/f"._é‘
by the appellant-plaintiff to the defendan"'-reapondent on the™
:16th Juite, 1885, and “which agreement was’ mncelled bv' the’
reqpondenb early in.1896. This cmcel]atlon wcs mfzde .on’ thei—,f
ground that the appmlant -plaintiff had failed to cem'y ouﬁ the con

“in that he did not reclaim the whole of the land 50 as to: 1ende .
it fit for cultivation, but only reclaimed a very small pmt*on of
~the : same ; the defendanf-mﬁpondenb contended: tlmb this: fmh.re

_of the appellant-plaintiff justified his-action in: cancelling: the

lease.. -On the other hand ‘the appellant-plaintiff claims that: ho.;;'
~had: cauled out the terms of the contract: which- mlated to the i
1eclamatlon of the land, and the respondent had no lelt to put'jr
an ‘end to it by resuming the concession of the Iease 5 This 1:,,"
tho plmcxpal ‘point”on Wth‘h the _parties’ ale ab issiie, To-
m‘o finor contentions which have to be- consldered aion \Wlth:lf: ;
a8 they ha.ve an 1mportant bearmrr on the prmc ipal’ dlspnt

TT].m land to be rcclmmed was sxtuatpd in two VJHHO esj aboutﬁaZ;:.
acres in Gordi- and nearly 107 -acres at-Utan, - 'lhls’; arca was
admlttedly swampy land coveled W1th salt wuter ab'yhigljl tide,




f_,pl evmus con espondence bstween the partles, the swampy

mmtvff/ln ’\Iay 1884 and lie Was nmde 8 Lhntedm ot the land 5

- seetvon 4

. n’188a & Mamthl La.bulayab was passed by pmmtxﬁ’ appellantv
“to recpondent which set forth the terms on which the ‘concession
Cwas: made “"The principal comhtxon was to reclaim half the land

f in ﬁve and the whole land in ten years. - After which time assess-:
~ment - W s to be paid in pmt and after thlrty years full -assess-.
:munu was' to “be_ levied,_ No couutexpalb lease “was_ prepared’

by the ;esnondenb till F ebruary, 1892, wheu a draft indenture
“avas pr epdu,d and sent fox his signature to the 2 appellant. As the
?dla"t indenture. d1d nob 1n some delails conform  to the Nfaraitluv
11.a,bahyau paﬁsed in~June, 1885, the appellanb—plamtlff dechned\
to ez,ecute it. - He 1emamed in possess;on of the whole khdta as
,Abefore and pmd the, assessmenb in'part as- prov1ded for in 1895

when the ten years teun ‘Was over: “In October, 1895, the ro:

espondent 1ssued a notxce Lo the phnntlff statmg- that, as he_had "

only " blomht ﬁvg acres of the land" under - cultivation he ‘had-

‘bxol\en the tums of the. eontract whlch required him to bring

:the \"hole land. mto cultlvauon in’ ten years; and he was asked .

t0* show cause why the khita_ should notb he. cance}led -On 6th

March, 1896, notice cancelling the khéta in- appellant-plamtlff’ 'k

name was; 1s<ued and hls apphcahon to the (Glovernment . was

dlsallowed in May, 1896. In Auoust 1896, the Mémlatdar called-

.on the appellant-plalntlff to make- over possession of the land to

Government and this led to the mthtumon of the presenb su1t'

_op 12th ‘Audust 1836

« the. land Was gmnted in perpetuity under Rule 21, and the defend-

“.ant had:mo right to cancel the same. There was also a prayer for

nuebsxon Was sancbloned in: Februmy, 11884, and m pursu- g

surve ey tenune, was’ placed m the possessmn of the appeliant-_
o As far’ag‘the: swam py la,nd was concernod, the ter ms agrecd. w ere’

19duc d to \vublng, but reference was made in this: conespond- :
": cnce to° Rulo l of ﬁhb Ru‘os nnd» under Land Revenue (xode,,

s‘ i)lamt the apnellant plamtlff pmyed f01 adeclamtlon thab ‘

i
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' nyunclnon fo restrain tho defend'mt fzom tahng possessmn and

also requmna the defendant 1o execute a lease in perpetuity of
the lands in accordance’ with the Rule 21.- 'l‘he defence WD.S‘;’
chiefly based on the allegation that the plamtlff-appellant had
broken the conditions of his contract, in that he had not reclaime’
ed,~s0 as to render fit for cultivation the whole of the land""
included in the reclamation lease, but reclaimed’ only 84 acres.
There were also the further contentions tkat the term-of the leasc
was not perpetual, but it was only passed in accordance with
Rule 21 framed under section 214 of the Land Reifénue Code ;-

 that the indenture of 1892 was one which the’ pla,mtlff was -,

bound to execute unde1 Raule 31, and his failure’to do” 50 dlS
charged the defendant from orantmo‘ any turther lease tha,bff.i-
under the cucumstances defendanb was Justlﬁed in cancelhng?;

The parlnes joined issue onthese. pleadmrrs and the lcwer f

- Court found that the plaintiff-appellant was entitled to an: occu-'-,-‘"

pancy in perpetuity of the land in dispute, subject to Rule 2157

" ‘and thab the respondent- -defendant was not entltled to requlrei;

~ the plaintiff to accept the lease as contained in the draft of 1892, -

which differed in material respects from the agreement of Ju ane,
1885, While this issue was found in- plaintiff’s favour,_the
lower Court found on second and third issues that the p]amtxﬂ'

" had failed to reclaim the whole of the. land as sblpulated in his -

~ agreement, and that, therefore, the defendant -had a right to -
- resume the land. Plaintiff’s claim was, fherefme rejected In

his appeal before us the appellanb contends “that " thé- ]owerff
Court was in error in holding that the reclamatxon of- the land .

" bad not been made as provided by the agreement of June, 1%89.
~He contended that all that he had bound hlmself to do was re-.
“clamation of the land from - the sea, which Work had been:com--’
i pleted, .and that the work of rendering the. la.nd Aib for eulbl-”
*.vation ‘did not come within the’ ameement a.nd even if it (hd ‘the

; agrcement was-carried out to the extent it was posmble to do.so.
.in respect of all lands which were not incapable of being: brounrht f
~ ‘under cultivation. ~ Under the circumstances the appellant con-"*

~ tended that he was entitled to the - 1n]unct10n and declaratmn

- _"sought.
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It W111 be seen from ‘these contentlons that as stated ab. the'—al‘( - 1900,

eommencement the whole dispute turns on the i inquiry whether‘..g i’éil}!&%;-::a
the orwmal agreement contemplated reclamation’in the stricter -

.or the more- liberal sense.’ Plamtxfﬁ-appellant construes the word *{so’;"%‘;iﬁ’;‘f
1ecla.matlon ‘or the Mardthi ward navasadhya used in the s agree- -
ment of ‘June, 1885, as being intended for the work of recovering -
“the land from” the sea while the respondent. contends that the
: word “ reclamation ¥ or its Mardthi equivalent navasadhya included
s the further obligation to make the land fit for- cultlvatlon " The.
Jower Court has accepted this latter view, and held that the
‘reclamation work had not been completed Rule 21 of the Rules
“under section 214" must be read in connection iwith the rules
~whiéh go before it-and: those which come after it. ‘Rule .15
© relabes to grants of occupancy, which cither-relate to lands (a) .
to which a survey settlement has been -extended -and- &) to
lands to which a survey settlement has not been extended. - The .
- Rules 16 to 20 ielate to lands to Whlch survey settlement has-
been extended and Rule 21 and the following rules. apply to
la.nds to which survey settlement has not been extended Rule
.19 prov1des for imposing reduced assessment or giving rent-free
“land for -a term when the - bringing of any such numbers un-
~ der cultivation W1ll be attended with a Iarge expense Rule 21
--pelabes to, the reclama,tmn of salt marshes. The obJect there
-stated is not, as in Rule 19, bmnoqncr land under cultlvatlon but
reclaiming such salt lands obviously protecting them from their
‘liability "to” be submerged by the tides.” 'In sub-clause 5 of Rule
21 the Words are “ if half the area is not’ reclanned in ﬁve years, '
“and the_whole in ten yems the ‘concession may be resumed.”
Tt will be thus’ seen that some difference must- be 1ecocrn1sed
between reclamamons, -ay such,’ of salt’ or marshy lands and ens
coura,orement to the cultivation of inarable lands, In the pre- -
sent case the object was chiefly to induce the _appellant-plaintiff
to: ‘undertake the reclamatlon - Mr. Mackenzie; the Collector of
" Thénay’ referred the - plamtﬁf to Rule 21 as being sufﬁclent for- -
- _the purpobe of encoura,omg “the reclamation he mtended to .
underta.ke The -Mardthi agreement of June, 1885, has obviously
i used. the word navasadhya as a translatmn of the word reclama-,
“ tion”. The full reclamatmn, 1t was contemplated Would take at
131028—6
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1600, . leasb thxrty years before it could be held to be complete in s
P%’;ma larger sense. The obllgatlone undertaken by the plaintiff. wereﬂ
. (1) within one year he should complete the embankments:;"
i;wg:ﬁ‘g [ (2) within five years half the land ; and (8) within _ten years the -
whole land;should be made navasadhya. If any of these obhga’
tions were not fulfilled, the lease was to be cancelled.” The word.
navasadhya in this place could only have been meant to _be u_sed :
for the word. reclamation ” in its stricter sense ; as the dictiona- -
ries define it, reclamation means in the case of submerged on.:
overflowed land the rescuing of it from being submelged ‘The
‘rendering it fit for cultivation is not the original meaning m {
regard to submerged land. That wonld be - -its -meaning-. in:
regard to the reclamation of unarable land, “This- dlstmctlon
between the larger and the narrower sense becomes  still more
obvious by comparing the words used in :the draft mdenture«
prepared by the respondent, where throughout the words used .-
are navasadlita karil va lagavadis anil, ‘meaning would- reclaxm
. and bring under cultivation. If the word navasedlya 1tself
_included the idea of bringing the land under cultivation, . thxs :
- emphatic addition of the condition about cultivation throughou
this draft would not have been made. - No such. words of addi
. tion are-used in the Mardthi agreement of 1885 as a.lso in: th
~ notice of 4th October, 1895, where the only words used are tha. ,.
- he had pot made the land navasarlﬁya. Tn his Wntten statemen,
again, the defendant found it necessary to state by way'
explanation that the failure to make the land nawsadﬁg/a ‘means
that plaintiff had failed to make the khdr land fit. for cultlva
~ tion.” It was also sought to maLe out that plaintiff tnedt
- obtain his income from fisherles, which use of - the. land did:no
~amount to reclamation. This extension of the word « rec]amatxoxr :
.50 as to- include the necess1ty of ‘cultivation was not obvmuslyj
" what Mr. Mackenzie had contemplated in his correspondence v
wwith plaintiff. - He simply referred plaintiff to.Rule 21,5 He
. writes to say that the Commxssmner bas sanctioned that the
-~ terms in regard to the. -Swampy land shall be those laid: down- by
- Rule 21. . Mr. Mackenzio agreed to allow the appellant-p]amtxfﬁ
~ to'be made khéteddr of the lands.” In the Marithi ‘agreement :
i 5the Word mmntar is used subJect of course to bhe Rule 21 of th i
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7: Code, iv €. subJect to cancelment under certam condltlons.  The -

5 condltlons ‘required -that in five and ten years the land shouldf

e be reclaumed mwrsaclh 9 half and whole

+.759 acres of the swampy land-exposed to the sea, as many as 644

“lacres were dry land, though not cultivated, 83 actually cultlvated :

~“and only 7 acres were exposed to the sea and 28 acres represented

- -a fishery. " ‘In'all thus 30 acres alone remained to be unreclaimed. .

. This small exception of land liable to sea floods was inevitable in

.. the nature of things. The oral’ ev1dence of the plaintiff shows that -
~-about 200 acres _were in a. fit - ‘state for cultlvatlon Plaintifi’s-
-~ witness No. 76 sa,y% about 350 acres were in that condltlon, and

~he produeed some 16 kabulayats ‘Of these kabulayats a kabu-

© léyat of 100 acres was passed in 1890 (Exhibit 77), and the rest
~““were in 1892 (Exhibits 78-—91) “They together made up 200

- acres. " The' kabuldyats were for five years: and the total acreage
- would: e ‘about 300 ‘acres (Exhibits 78—91). - “The evidence of
. Kalya, Lxhlbﬂ; 182, shows that 300 acres were cultivated and 150

. acres were rocky, which could never be ‘brought under cultivation.

I plaintaff had put up the dams 1ns1de the khér and not left them

~to be put up by the tenants, more: “Jand- would have been nnder.
“ cultivation.  But for his failure in. thxs respect, plainitiff had hlm- .,

“gelf to suffer, for he lost the i income - of his khér, - ~Smaller areas

“are mentioned by defendant’s witnesses, but as their estimates -

- ranged from 5 t0 100, their evidence is less rellable than that of

~the plaintiff’s. .The lower Court does not appear to have taken -

~ sufficient account of these ‘Variations, as also ‘of the difficulties

-“which plaintiff found in bringing cultivators with means to make
their own dams, as they undertook to do in the kabuldyats passed
: by them.: The Commissioner’s ‘report leaves no room for doubt
~about the fact that the land wag- dry for the most part, and the
. reclamation was, therefore, complete as far as the appellant had
“undertaken. to complete it; - The appellant-plaintiff could have no
~ interest in " not cultivating the land if he could do so, for he was

- the principal sufferer, The khér lands always take.a long time

i Asa matter of fact; it appears from the evidence ¢ on exther sxde-
R that the embankments were completed ,within the time ‘agreed, - -
namely, “one year.": No objection'is taken on that account; - The .
- Commissioner's - report: turther shows that. out of the “wholé area
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1900 .+ o 1mprove in quahty, and that was. the reason Why the defend-‘f‘
Pﬁgﬁgﬁgd ant allowed thirty years’ term. before full assessment was to.
o “betaken.  Rain water has to be detained on the land and its silb -
. iﬁcgﬁg’? allowed to accumulate from year to year before its saltish defects -
are cured and the land made fit for rice cultivation, - The test of -
cultlvatlon therefore, was not a test which could have been:in the
‘ contemplation of the parties.in regard to these lands when such
short periods as five and ten years were prescribed forreclamation.
On the whole, therefore, it appears to me that the proper construe--
tion to be placed on the original agreement of the parties is that
navasadhya meant reclamation in its stricter sense, and this-condi-
. tion'was satisfied when the land was rendered dry and protected
against the sea tides. This work was admittedly completed within -
~ the period stipulated, when nearly 700 acres Wwere made dry, and
~ even according to the defendant’s witnesses, 83 or 100 acres were
cultivated, while according to plaintiff’s witnesses, actual eul- "
tivation extended over 300 acres. Plaintif’s evidence shows that -
this work of reclamation cost him a very large sum estimated at
Rs. 40,000. : And after. such expenditure the appellant-plaintiff
- must, therefore, be held to have-carried out the contract, and
_ there was mo breach of it, on his part, of a- Lmd ‘which' the
. respondent could enforce by cancelling the lease. S

As regards the other grounds on which the lease Was cancelled
it appears to me that-the District Judge was;right in holdmg '
that the use of the fisheries and the realization of some money: ;’i}
. on that account, did not constitute a breach of ‘the: conditions,
as this seems to have been'm accordance with the custom which™
is recognised and proved by defenda.nt’s witnesses. It foiloWs b
that the decision of the lower Court on second and third isstes’
1aid down by it cannot be supported The plalntlﬁ-appellant is
, *thus entitled to the declaration and 1nJunct1on sought by hlm B
- The insertion - of the condition of 999 years, as also the levy of a'"
- nommal .oné pie assessment; and the condition- about obtammg :
the sanctmn of the Collector before sub- lettmg or” ahenatmg of
“the- lands, and the exclusion of the khan’ or quarry ‘made over in o
~ the first eoncessmn, were 1ncons1stent with the orlgmal acrreement
- between the “parties and could not: be enforced. There was; in
fact no occas1on to enforce a new lease under the c1rcumstances;,"
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""jof $his case.” The Gollector of Thzma. sucrgested as: much but he " 1900, o
.- was overruled.  If the indenture was necessary, it should have - SHAMzAO -
}been in- accordance with the . Marsthi atrreement of 1885, The IAND”R““
" ‘District' T udge '8 view on ‘this point seems to be correct T Would SECRETARY
fi‘-therefore, reverse the decree of the lower Court and award the =~ " Srats,
- -plaintiff’s clalm, in reoard to both the declaratlon and’ 1n3unc-r
tlons sought by hlm. ‘ PR R

Dem'eé h‘eversecl.

e

- R RS U SO

APPELLATE CRIWIIN AL

- Before ﬂ[r Justwe Pm sons and My, Justwe Ranade.

: ‘\IMPERATRIX L RUDRA* P 1900,

Aprit 10.

L'vwlence—-D /mg declamtwn—-Indzm Penal C’ode (Act XLVOJ‘ 1860), ’
S Coon 2T Bee. 396, e
Appella.nt was convxcted and qentenced to. tmnsportatlon for hfe ona chargc
of dacoity. - The most material evidénce for the prosecution - was the statement,
_in the nature of a dying declaration, made to the jamAiddr of police by cne
- Fakiria Shimpi, who 1ece1ved Wounds duung the dacmty and who dled before
'fthetrxalcommeneed R T S e e -
“'The: A.ssmtant Surcreon, who ma.de the post—martem examma.tmn on the
- deceased was not called, being on lea.ve, but the Civil Surgeon, on a perusal of
~ the notes left by the Assistant Surgeon, gave evidence that the cause of death of-
ths deceased was pneumoma aggravated by a stab. In the notes themsélves no "
cause of death wag given; and - there wds no evidence as to how the. pneumonia
was aggravated,  No explanation was given as to how the opinion was formed .
that the pneumonia was ao-grava,ted by the injury, and thele was nothlng in
'the notes to support it. ] - : e
= Held, that the statement of the deceased ouaht not to hﬂ.Ve been admltted
;m evidence in the absence of evidence to show that his death was caused ot ’
’ accelera.ted by the wounds received: ab the dacoity, or that the dacmty was
: the transaction thh resulted in hls death.”

APPEAL from the conv1ct10n and senbence recorded by R J C. :
?'Lord Sessmns J udge of Dhérwér. o \ : -

" The accused was tried (with two others) on a. charge of dacmty [
Qunder section 396 of the ‘Indian Penal Code (Act XLV of 1860)
v~by the Sesswns J udo-e ass1sted by two. Assessoxs. The Judge

ek Cnmmal Appea.l, No. 83 of 1900, * - <
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