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_]7901"_» bhatta has a similar operation for the purpose of 11m1tat10n 1s to' -
Mazvxomayp My mind merely to placea premlum on dilatoriness. . ;

" Beoasr . Therefore I would answer the question referred by saymg,.

Natas that the payment of bkatéa in this case did not constitute & fresh
T sbartmv point from Whlch the period of limitation began to rau. .

CANDY, FULTON, CROWE and OHANDAWARKAR, J .T o concurred

Answer accordmgly.

FULL BENC—’H.»
APPELLATE CIVIL,

.Before ;S’w L. Jaans, C’/an Justive, Mr Justwe Candy, Mr, Justice O'roweb
. and M. Justice Chandavarkar,

1901, , DHA’\TJ IBHOY BOMANJI (ORIGINAL DEFENDANT), APPELLANT,
April 15 . HIRABAL (ORIGINAL PLAINTIFF), RESPONDENT.H.

Husbaml and wife—P arsis—Suit- for restitution of conjugal mghts-—meta-

tion—Limitation Act (XV of 1877), section 23, scheduls IT, article 35 —Parsi
... Marriage and Divorce Aot (XV of 1865). .

A suit under the Parsi Marriage and Divorce Act (XV of 1865) by.a wxfe for
the restitution of her conjugal rights is barred by the lapse ‘of time when
-restitution has been demanded by her and refused by the husband being of full -

age and sound mind more than two years pnor to the commencoment of the -
guit.

" Rprerexer to a Full Bench by a D1v131on Bench v enkms, C. J

.and Chandavarkar, J.). - -
The plaintiff Hirabai sued the defendant

restitution of conjugal rights.
. ‘She alleged that in August, 1883, the defendzmt had assaulted

' jher and turned her out of his house, N ;

On the 29th June, 1895, the plaintiff t}uouah her attorneys “
_ gave. notice to the defendant requiring him to resume cohabita.

tion with her. On the 1lth Ju]y, 1898 the defendant rephed
refusmg her request .

her husband for' .

# Appeal No. 97 0£ 1900,
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~On the 23rd »September 1899 the plamtlff ﬁled this suit for:

1est1tut10n of conjugal rights.

On the 3rd August this case was heaxd by F ulton > 3 and the

. Pars1 delegates. It appeared in the evidence given in the course

of the case that there had been an earlier demand (viz. in 1886 or
1887) by the plaintiff for restitution of conjugal rights and a
refusal by the defendant. The point of limitation was then

“raised. It was contended for the defendant that the suit ought

BN

to have been brought within two years after the first demand

. and refusal and that the later demand and refusal did not give a

fresh cause of action. -The objection was overruled and the case
proceeded. : -

On the verdict of the delegates, which was in- favom of the
plaintiff, the Judge passcd ‘a decree granting her 1eqtltnt10n of

. conjugal rights.

The plaintiff al;pe(mled The appeal came o ol for hemring before
Jenkins, CJ., and Chandavarkar, J., who- refem ed the following
question to a 1‘1111 Bench :— -

¢ Whether, having regard to section 23 of the Indlan Limitation
Act (XV of 181 7 and article 35 in the second ‘schedule to*that

‘Act, a suit under the Parsi Marriage and Divorce Act XV of 1865
by a.wife for the restitution of her conjugal rights is barred by
‘lapse of time when restitution has been demanded by her and

refused by the husband being of full age and sound mind more-
thatt two years prior to the commencement of the suit.”
Section 23 of the Indian Limitation Ach (XV of 1877) is as

follows :

23, In the case of a continuing breach Of contract and in_ the caso of a
continuing wrong independent of contract, a fresh period” of limitation beging
to run at avery moment of the time dmmg whlch the breach or the wrong, fw%
fho case may be, continues. ;

‘Article 35 of schedule J1 to the. antatxon Act (XV of
1877) provides that “for a suit for the restitution of con]ug

* rights the penod of limitation shall be two years from the time
-~ when restxtutlon is demanded and is refused by the husband or -
. wife being of full age and sound mind.”

The question referred by the Division Court was argued before
a Full Bench consisting of J enlxms, C.J,, Candy, Crowe and
- Chandavarkar, JJ. :

[ 180210 °

648

1901,

Duaxsisroy
Boxaxgr
O
HIrAsAL



- 646 " THE INDIAN LAW REPORTS.. [VOL. XXV,

| 771901. I }zvemm'ty (Secott, Acting Advocate General, and Lowndes with -
- DRANJIBHOY - him) for the appellant : — ,
i,Bog;xn We ‘contend that under the Limitation Act (XV of 1877)

_ HmamL  demand and refusal create a complete cause of action and only

. one suit can- be brought in respect of it, and that suit must be
brought within two years under article 35 of the Limitation Act.
The cause of action arises upon refusal.  The refusal is a refusal

. once for all. Tt cannot have been intended that a fresh demand
i'@llowed by a fresh refusal would again create a cause of action
for precisely the same matter. That would be to make the
provision for limitation a nullity, It is evident, therefore, that
section 23 of the Limitation Act cannot apply.

This suit is brought under section 36 of the Parsi Mamaae' .
and Divoree Act (XV of 1865). That scetion is similar in terms
to the Indian Divorce Act (IV of 1869). section 32. By section 1
of the Limitation Act (XV of 1877) it is provided that Part IT
of that Act (which contains section £8) shall not apply to suits
under the Indian Divorce Act (IV of 1869). ‘ ‘

The case of Hemchand v. Siva® was decided under the
Limitation Act (X1V of 1859) ‘which did not contain any special
-provision for such suits. The e?so of Bai Sari v. Sankla
Hirachand @ merely followed that case} although the- Limitation .
Act of 1877 was then in force. That decision is wreng. The latest -
case on the point is Fakirgaude v. Gangi,® and it throws doubt on -

" the previous decisions. They also cited 47 ¢lesm v. Avabai,® and
Browne on Dworce, page 124, ‘

Robertson for the respondent :—

We contend that section 28 of the Limitation Act (XV of 1877)
;applies. The cases already ocited are in our favour. Husbfmd
t( and wife have a continuing right to each other’s society. That

‘ rlghb lasts as long as the relationship lasts. The lapse of two-
years after a demand and refusal does not sever the relationship

{ and does not destroy the right. The right still remains and -
becomeg enforceable by suit whenever a demand is followed by a

() (1883) 16 Bom. at p. 716 note, * . () (1898) 23 Bom, 307,
@ (1892) 16 Bom, 714 () (1872) 7 Bom, 11, C. R. 290, °
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- refusal. Binda v. Kaunsilia® supports our contention. . They also --

- cited Maxwell on Statutes, pages 112, 264 émd 277 .

JENKINS, C.J. :—The question referrod for the opinion of this

I‘ull Bench is, “ Whether, having regard to section 23 of the

Indian Limitation Act, 1877, and article 35 in the second schedule
to that Act, a suit under-the Parsi Marriage and Divorce Act
(XV of 1865) by a wife for the restitution of her conjugal rights

is barred by lapse of time, when restitution has been demanded-
* by her, and refused by her husband, being of full age and sound -

mind, more than two years pr101 to the commencement of the
suit.”

Tt has been held that in the casc of neither Hindus, nor Parsis, ‘
- is the suit barred, and an opinion has been expressed that the -
"~ law would be the same in the case of Mahomedans. At the same

time the Act itself particularly excludes from its operatfon all
* Christian marriages (see section 1). If these decisions are rlo'ht(

it is difficult to see what the purpose of armcle 85 is in a .

Limitation Act.

-

One of the earliest reported decisions on thls ‘article is Binda |
v. Kaunsilia.® It was there held that article 85 did not govern -
a suit brought by a Hindu husband for restitution of conjugal

ughts The ratio decidendi appears to be that article 85 can
only apply to suits wher& demand-and refusal are necessary, and,

as this is not a necessary condition of a suit by a Hindu husband .
or wife, the article has no application to such a suit. It was"

" ‘further held that article 120, read with section 28, provided the
‘ period of limitation ; in other words, that such a suit never was

barred. This decision has been cited with approval in Bai &m V.

. Sankla Hir aclm;zd @

In my op1n1on however, there is a fallacy underrmo‘ this

, frain of reasoning. It proceeds on the assumption that the 8rd

~ column of the 85th article describes the conditions on which

alone the particular suit can be brought. But this is not so: it
' "melely describes ‘the event, from which the period-of limitation
runs, without in any way providing or declaring that the

1) (1590) 13 AlL, 126 @ (1890) 13 AIL 126, - .
(3) (1892} 16 Bom, 714. o
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happemnw of that event is an essential condition to the competence
of the suit. Bai Sari v. Sankla Hirachand' was decided by
J ardme, J. and Telang, J., but beyond the expression of a general
coneurrence in the decree the only judgment is that delivered by

Jardine, J. That learned Judge, though citing Binda’s case as

supporting his view, really based his decision on Hemehand v. Shiv,
reported in the note, which he considered “applicable to the
Limitation Actof 1877 in the absence of any words in articles 34
and 35 of the second schednle removing- those articles from the
operation of section 23.” But the judgwent in Hemchand v.
Shiv was under Act XIV of 1859, which contained no article
specially dealing with suits for the restitution of conjugal rights,
a circumstance obviously most material in estimating.’ the
applicability of that decision. There is, however, one point on
which the judgment in Hemchand v. Shiv has a direct bearing,

..and that is the determination- that the refusal of the wife to

vetirn and allow the husband the exereise of his conjugal rights,
and the retention of the ‘wife constituted ¢ continuing wrongs
giving rise to constantly recurring causes of action on demand .
and refusal.” But the opinion that there were constantly
recurring causes of action on demand and refusal, is opposed to
that which is the basis of Binda’s case, so that Jardine,.J’s

B ‘treatment of the authontles cannat be, 1e(rarded as critical. In

' ‘my opinion article 85, standing alone, Would impose no bar in - -

. :the absence of demand and refusal, but if demand and refusal -
' ‘(though unnecessary for the purposes of the suit) be made, the .
_position for the purpose of hmltatlon is crystallized and time
begins to run,

In my opinion -the words of article 35, read by themselveg,
do impose on .the 3pecial remedy of restitution of conjugal
rights 2 time-bar, when there has heen a demand and refusal, -

" though that may not be a necessary part of the cause of action.
“But in disparagement of this as.a complete view; it is said that

such a resulf leaves out of account section 23 of the Act, The

* husband’s conduc{:, it is argued, is a continuing  cause of action,
* “whether it be regarded as a breach of conttact or ~a wrong .

-

»

) (1892_) 16 Bom, 714
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~ independent, of contract. For the sake of argument I will
assume this to bé so; still it has to be seen how fa1 thls will
* affect the bar imposed by article 35. e
“In the first place it must be borne in ‘mind' that séction 28 is
general in, its terms: the 35th article, on the other hand, is
particular and deals with a special form of remedy under defined
conditions, If there bé a repugnancy, the particular provision
' should prevail, but I see nothing repugnant in the.imposition of

a bar on a suit for a particular remedy, even thouwh the cause of -

action be continuing. The Act itself furnishes apt illustrations of

_this: thus a suit to restrain waste is barred after two years from -

the time when the waste begins (article 41). Then again a - suit
for wrongfully detaining specific moveable property becomes
barred under article 49 : and, to come mear to the point now
under consideration, a suit for the recovery of a wife is barred
two years after possession is demanded and refused (article 34),
though her retention .would seem to be as much a continuing
wrong to the husband as the withholding by the wife herself of
. the rights which betong-to-bim as incidental to the married state.

It has been suggested that thtuvmds of the section would be-
satisfied by holding that no suit could be br()u’{ht ewepﬁ,wthm'
two years after some demand and rvefusal: it seems to mé:

however, that a leltatxon Act is hardly the ‘place for such a

provision. The result then is that T Would answer the questlon
referred to us in the affirmative. ' :

CANDY, J.: —As T was a party to the judginent in Fakirgauda

v. Gangi,® which expressed the doubt and difficulty involved in-
 the question now referred to a Full Beneh, T will indicate bueﬁy
" the reasons which have led me to the conclusmn that the answer

in the affirmative proposed by the learned Chief Just:ce 18 t‘ﬁe

least unsatisfactory solution of the difficulty.
" The effect of.the decision of the Punjab Full Bench in 1879

was that, quite independently of section 23 of Act IX of 1871 or

of Act XV of 1877, there was practically no limitation to suits
for restitution of conjugal rights or for possession of a wife from

a third party, because the law allows repeated demands, and if a

-

(W (1898) 23 Bom, 807,
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sult is barred because brought more than two yems after a
demand. and refusal, there is nothing to prevent a plamhﬁ'
making a -fresh demand, and on meeting with a refusal bringing

_a fresh suit. When the case was in the Division Court at Lahore

Mr. Justice [Elsmie had been of a contrary opinion., He then

held that" the only reasonable interpretation which could be -

placed on articles 41; 42 of schedule 1T of Act IX of 1871

. (answering to articles 34, 85 of schedule 1T of Act XV of 1‘277)

'was that the Legislature considered that if a husband has treated
his wife’s refusal to live with him with indifference for a period -
of two years she should not be compelled to return to his custody

" against her will, and possibly it would not be difficult to give

reasons in support of the wisdom of such an enactment, Unless

-. some such explanation of articles 41, 42 was accepted, their

presence in the Act would seem to be for all practical purposes
moperat;ne, a result”"which counld hazdly have been contemplated -
by the Legislature. In the Full Bench he did not adhere to this "
view, and he came {o the conclusion that the articles ‘were for all

" practical purposes inoperative.

Then came the decision in Eamchand v, Shiv. - In that case -
the husband in 1873 sued his wife, and a person who was

;"'harbourlht; “her, for restitution  of cenjugal rights and for
* possession of his wife. The first Comb found that the husband .
“had disappeared for several years, but that he returned home in

1872, and filed the suit within the prescribed period (six years -

“under section 1 (16) of Act XIV of 1859) from the attempt made
by him to recover his wife. There was‘apparently only dne :
such attempt

~On - appeal the Asmstant J udge held that the view taken by
the SUbordmﬂte Judge was based on the Limitation Act of 1871,
Lat in Act XTIV of 1859 there was no provision as to the time

“from which the cause of action should date. He held that the -
‘cause of action arose when the wife went through “natra”

ceremony with the second defendant with whom she was living

- and as plaintiff had not brought liis suit W1th1n six years from
: that date the bar of limitation arose..

“ ) PJ, ‘I’or 18'8_3, 124 5 sec 16 Bow. 715 note,
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o But on second appeal Sargent C.J., and Kembal] J. (adoptmg
~ terminology to be found in Acts 1X of 1871 and XV of 1877, but -
not in Acy XIV of 1853,) held that the refusal of the plaintifi’s

';Wlfe to return to him and to allow him the exercise of his
.~ conjugal rights, and the retention of the plaintiffs wife by the
" _second -defendant with whom she was living,- constituted

"~ continuing wrongs, giving rise to constantly rec_urring’ causes of
" - action on demand and refusal, and therefore the plaintiff’s action,
Whether as against his Wlfo or the second- defendant was nob

s, e “

- As notlced above, the only | demand and refusal in the case was

in 1872. .The suit was filed in 1878, But the language used by

" the learned J udges seems to show that in their opinion for a cause

- " of action to arise in such a suit there must be a demand and

" refusal; and that there may be repeated demands followed by

_ refusal, eacli one giving rise to a fresh cause_ of action, the -

period of limitation under Act X1V of 1859 being six years
- from the time the.last demand and refusal occurred.” This is
4 the position which was attacked by 1 \dl. Justicé Mahmood in 1890
in Binda v. Kaunsilia.® He held that demand and refusal
were not a condition precedent to the mamtamablhty of such a

suit by a Hindu husband, and that they had not been made so by

i articles 34, 35 of schedule 11 of Act XV of 1877, the effect of these
two articles bemg merely a general indication that the Legislature
intended two years to be the period of limitation for such suits,
to be caleulated from the starting point, described in the third

column, where such description applies, but in other cases the
matter would be govelned by the ordinary rules of applying .

limitation; calculating it from the time when the right to sue
 accrued: With refercnce to section 23 of the Limitation Act;
Mr. Justice Mahmood . agreed with the Panjab and Bombay
ruhnds ; but he hesitated to determine how far he was prepared
" to accept those rulings in so far as-they may be understood

to lay down that successive demands and refusals are either ‘

requlred or could be made as foundations of successive actions
for restitution of conjugal rights, with the result that there
~ would be no limitation or any- ether plea in fimine barring such

(1) (1890) 18 AL, 126: o
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* suits so lon0' as they were - brought within two years from some

demand and refusal. e, however, observed that much’doubt
and difficulty have arisen in consequence of not realizing clearly

_ the distinction’ between a demand which by the substantive

law forins an essential element of the cause of action, that is
the gist of the’ action, and, as such, a condition precedent to
the enfomemen’o of the right Dby suit, and demands which do
not constitute the gist of the action and which therefore the law
does not render indispensable. The practical effect of Mr. Justice
Mahmood’s decision was to hold that articles 34, 85 must be
read as inapplicable to suits by Hindu husbands and therefore
virtually superfluous, and to-apply the-general article -120,. and
reading it with section 28 to hold that limitation does nob bar the
suit, either against the wife or against the other person who is

* harbouring her, although the demand and refusal of-conjugal

rights were superfluously made about five years before the suit.

" He considered it unnecessary that the plaintiff should be-required

to accept the dismissal of his suit, and.to wmake a fresh demand
the Dbasis of another suit against the same parties and for the -
same relief, or to decide whether such a second suit would be
mamtamable. :
The next case is Bai sz v. Sankla Hirackand® in which
plaintiff sued his wife for restitution of conjugal rights. The
wife had left her husband’s house in 1884. About six months
afterwards the husband went to his father-in-law’s house to

‘fetch his wife, but she declined to return to his house. In 1888
- the suit was filed. On the day before the institution of the suif
‘the husband attempted by fotce to take his wife to his house,
- but the police intervened, and she returned to her father’s house.

Both the lower Courts held that as the last demand and refusal

" _took place only a day before the institution of the suit it was not

_barred by limitation.

Mr. Justice Jardine upheld this view, being of oplmon that
the declslon in Hemchand v. Shiv (noted above), being based on
general consideration of the rights arising’ under the bond of-

‘marriage and not on the phraseology of Act XIV of 1859, is

- applicable to the Limitation Act of 1877, in the~‘absence of

() (1892) 16 Bom. 714
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~ any words in articles 34 and 85 of the second schedule removing
those articles from the operation of section 23. He added:
“XI am supported in tiis ‘opinion by the reasons given in
Binda v. Kounsilia, interpreting “the Act of 1877 But the
ruling in Binda v. Kaunsilia was that mtlcles 34 and 35 werc
1napp11cable and superfluous.

Lastly, there is the case of F imgauda v, (”anga“) decided -

by the late Sir Charles Farran, CJ and myself in 1898. That
was in substance a suit for 1est1tut10n of conjugal 11ghts, to
which we held article 85 to be appropriate. But we held that

the demand and iefusal deposed to on behalf of the defendant
must be eliminated from consideration for- the purposes of

limitation, because the wife was not then of full age. Assuming
that the Limitation Act recognizes the necessity of a husband
‘asking his wife to join him or to return to his house before
he can file a suit to compel her to do so, there was evidence, which
apparently the Distriet Judge did not disbelieve, that there had
been a demand and refusal about a year before suit. Thus there
was a cause of action and no bar of limitation. But we did not
‘wish to express an opinion as to whether, if the prior dewand
and refusal had been valid for the purposes of limitation, the
present suit by the plaintiff would bave been absolutely barred,

nor as to whether section 23 of the Limitation Act applies to.
-such a case; ~ “The question, apart from the authorities, appears

to us to be one of ‘doubt and diffienlty.”

“The questlon now referred to the Full Bench ‘compels me to-

- form a definite opinion on the subject, which I still think is of

great difficulty. In the first place I think that the withdrawal-

without reasonable excuse either by husband or -wife from the
society of the-other is a continuing wrong. The wrongful act
" complained of creates a continuing source of injury. Every
"moment of time during which thie husband or wife remains
withdrawn from the society of the other ‘without reasonable
excuse, the wrong continues. Section 23 is therefore applicable,
, and thus a fresh period of limitation begins to run at every
{ moment of the time during which the wrong continues. But,
"in the next place, the cause of acb1on is the one bemcr Wlthdrawn

{1) (1898) 23 Bom, 807.
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- 1901, from the society of the other without reasonable excuse. The
Duaxsmuoy  cause of action is not created by a demand that that withdrawal-
‘Bont:.m. should cease, and a refusal to comply with that demand. The
THmaBAL - obligation exists apart from any demand. TFurther, I agrée with-
Mr. Justice Mahmood that the words in the third column of article

85 cannot be read or interpreted as if the Statute enacted that
no suit for the restitution of conjugal rights shall be maintained -

unless vestitution is previously demanded and refused. I cannot

add to the arguments set forth at pwes 110 to ‘146 of 13

Allahabad Tndian Law Reports.

How, then, are we to reconcile article 85 with section 23 without

making . the former superfluous or practically inoperative ?

The only possible way is by holding that when restitution is

demanded and is refused by the lusband or wife, then the law

provides that the suit for restitution must be brought within

two years from that time. If the partics arc really at arm’s

length, then the law provides that a settlement of those

differences, if -desired by either of them in a Court of law, must

be sought for within a reasonable time. A hushand and wife

may live apart without reasonable excuse for a dozen years,
and neéither may take the trouble to put an end to this state of
things. . Suppose -that after this lapse of time the -husband

- forthwith- sues his wife for: restitution of conjugal rights or -

vice versa, a plea that she or he would have been willihg~ to
return or have her back, had any demand been made, would be
no answer to the suit, though it might be a watter for
consideration as regards costs. So far section 23 would be given -
* full effect, But if there had been demand and refusal, then the -
remedy for-the wrong which is still continuirg must be sought
for within two years. This is the solution, which is not entirely
;satmfactory, but which presents the least difficulty. ‘
.~ No doubt it.would be more satisfactory if we could (to
apply the language uséd by Sir J, T\ Stephen in 1871) settle the -
point by‘co_nmder,mw what arrangement would be most expedient
for the public, instead of attempting {o determine what an ill
drawn law would have meant if it had any particular meaning
.bearing upon the point. . But unfortunately our Courts have to
“apply the law ag it is, not as it ought to or might have becn,

\



VOL. XXV.] BOMBAY SERIES

and to see what the law is, we must enJeavour to find out What
the Legislature intended.

The principle of a confinuing breach of. contract or nulsance
was first embodied in a Limitation Act.by Act IX of 1871. The
illustration of a continuing’ nuisance was the diversion by A-of

© B’s water-course. By section 23 a fresh period of limitation
began to run at every momert ofithe time during which the
diversion continued. And yet by article 32 of the second

schedule of Act IX of 1871 the perlod of 11m1tat10n in the case

of a suit for dnertm(r a water-course was two years from the .

date of the diversion. Possibly it'was -to remedy this anomaly
that the Legislature in Act XV of 1877 altered the wording of
. article «88 to ‘“compensation for diverting a water-course.”

But, as has been pointed out, there are similar anomalies in-

regard to other articles in Act XV of 1877, Until the Legislature
* has declared its mind clearly we must interpret the Act in the
way which has the least d1fﬁculty I would answer the questlon
in the affirmative.

Crows, J.:—I concur for the reasons given by the lealned

. Ch1ef Justxce A : N

CIANDAVARKAR, J.:—I concur both in the conelumon and the

rcasons of the judgment just delivered by the learned Chlef'
- Justice. I think it right to'add a word or two as to certain ~

observations of the learned Judges of the Allahabad High Court
who decided the case of Binda v. Kownsilio, ¥ on which Mr.
Robertson relied to some extent in support of his contention that

a suit for the restitution of conjugal rights is never barred by -
limitation and gives rise to continuing causes of action on demand -

and refusal.. In the case just cited it was said that -the
practical effect of holding such a suit barred under article 35 of
"the Limitation Act would be to dissolve the marriage tie and
“involve the conclusion that the Legislature by a side-wind
effectually introduced divorce intd the Hindu law.” I confess
I fail to perceive the force of-that reasoning, for, in the first

]
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~ follow that whenever a Court declines to grant restitution upon \

some ground, whether of limitation or otkerwise, it pronounces
by a side-wind a divorce between the parties. But such is not -

- the necessary effect of the dismissal of a suit for the restitution

of conjugal rights. For instance, it has been held by all the
High Courts in India that where a Hindu husband claims the
restitution of con]uga.l rlghtsg'rom his wife, the Courts are bound
to dlsxmss hlS suit if legal cruelty and desertion on his part are
proved. The effect of such refusal has never been held to be to

. give the wife a-divorce, and yet it oucrht to have that effect -

according to the reasoning of the decision just cited of the
Allahabad High Court. Where, again, an unchaste wife claims

 restitution against her husband, I take it that her unchastity

would be held to be a good ground for refusing it. But even’

. in such a case the Hindu law allows no divoree—the justifiable

abandonment of the wife by her husband under such circumstances
does not give her, according to Hindu law, any right to regard -
the marriage tie as dissolved and marry again. So also it has
been held by this Court in Bas Premkuvar v. Bhika Kallianji®

" that a suit by a Hindi husband sufferlng from loathsome disease

such as leprosy against his wife for the restitution of conjugal
rights cannot lie. .But because the husband in such a case has

* his suit dismissed, it does not follow that the wife ceases to be
" his wife and that all the consequences of a divorce follow from -

the dismissal of the suit. As remarked by the learned Judges who
decided the case of The Government of Bombay v. Ganga,® the
mere fact that a party cannot claim domestic and marital rights
does not operate as a divorce. This was also the view taken by
the Madras High Court.in Administrator General of Madras v.
Anandachar:,® where it was held that a wife’s refusal to
cohabit with her husband and renounce all material claims upon

~ him does not dissolve the marriage tie. According to the Hindu
~ law, desertion, or natural death, or civil death cannot have the effect .

of a divorce, the only-execption to that rule being degradation of

_caste or apostacy and even then the rule is that refusal on the-.
~ part of one’ of the married couple to assobiate with his or her

(1) (1868) 5 Bom~H‘c 200, L@ (1880)4:Bom. 380,
, (9 (1886) 9 Mad. 466, at p, 470
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married spouse amounts to a divorce only where “ the surviving
- consort can be allowed to marry.” (See Shama Charn Sirkar’s
Vya.vastha Chandrika, pages 490, 491,)

~ The fallacy of the reasoning of the Judgment of the Allahabad
High Court on this particular point appears to me to lie in
supposing that a statute of limitations destroys the marital rights
in such a case, whereas all that it goes is to bar the remedy if
that .remedy is not pursued within the period fixed by the
Statute. And the remedy that is so barred is jn respeet of only
one of the marital rights—that is, the right which one of a
marricd couple has to enforce on the other what their Lordships
" of the Privy Council term in Moonshee Du:lvor Ruheem v.
- Shumsoonnissa Begum® the broad duty of cohabitation,” such
duty forming the gist of an action for the restitution of conjugal
rights, A law of limitation is, generally speaking, concerned
with the active prosecution of rights but does not lay down that

in all cases if tho.rights ‘ave not actively enforced within a-

specified time the rights shall be extinguished. 'The'Ipdiah
Limitation Act by section 28 specifies the cases as to which 6111y
failure to prosecute a right within the time specified by it
‘destroys the right: but a suit for the restitution of conjugal
rights is not one of them.. The effect, therefore, of holding that

npon the true construction of article 35 of the Limitation Act, a .

suit for the restitution of conjugal rights is barred if it is not

brought within' two~ years from the date when restitution is

demanded and is refused by the husband or wife, being of full
age-and sound mind, is, I think, not to dissolve the marriage tic
and pronounce a divorce, but merely to bar the remedy for restitu-
‘tion. -‘The wife would still conticue to be the wife of the husband
- and vice versd, and to have other rights and be subject to other

obligations incidental to the marital relation. In the judgmeni.

_.of the Allahabad High Court with which I am now dealing,

it is rightly pointed out that it being ‘clear upon the authority of
" the Hindu law “that the sovereign has authority to afford to an
. aggrieved husband or wife relief by way of restitution of conjugal
» nghts, our Courts have jurisdiction to give thablehef but the

(M (1867) 8 W, R, 8 at p. 13,
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manner in which the Courts are to protéqt theTight to that religf - .

" or enforce it “is to be regulated by the condition' of the times.”,.
"It is perfectly consistent with that view to hold that the Legis-
lature has determined the procedure according to which, while .

fully recognizing the right of a husband or wife to the restitution
of conjugal rights, the law says that the right shall he pursued )
within a specified period or else the remedy will be barred. -
Some argument was addressed to us by Mr. Robertson, based
on the ground that if the Legislature had intended that a husband-
or wife should lose: his or her right to restitution if that right .
were not enforced within a prescribed period, it would have fixed
a longer period than two.years. But this short period of two
years prescribed by the Legislature is, it seems to me, in con-
sonance with the policy and scheme of the Limitation Act, which
is to prescribe short periods for all claims involving the settlement
of disputes as to such delicate and intricate questions as those of
marriage and adoption, on the ground that, as these questions
have in this’ country to be determined ‘mostly by oral evidence,
which is often of a conflicting character, aggrieved parties should
not be allowed to lie idle for a long time and to come into Court
after the best available evidence has disappeared. See the re-

marks of the Pruy Council in J agadamba Ve ])ak/nna Molun@ -

Attorneys for the plamtlff-—-Messw Sorabji and Jehangir.
Attorneys for the defendant—Messrs, Jelangir and Seervai.

(1) (1386) 13 1, A, 84; 13 Cal, 808,
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