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Srarve, J.:—I agree with the judgment just delivered sofar”
as it decides that the words “any difference > include differences’
which may arise in the future s well as those which have already
arisen, and that “ naming ” of the arbitrator in the agreement is
sufficiently effected by his being described by an official title, I -
also égree that in the present case it cannot be said that the:
arbitrators are in any way named in the agreement. With -
regard to the main point in this case, whether the agreement in:
question can be filed under section 523 of the .Civil Procedure.
Code, I had written a judgment deciding that question in. the
affirmative, but the perusal of the judgment just delivered has
made me doubt the correctness of the arguments in support of my .
decision. = At the same time it has not convinced me of the :
correctness of the judgment on this point, and I am in doubt as
to how the judgment ought to go. As, however, this is a point '

. of practice, and two members of the Bench agree as to the order

to be passed, I do nob intend to oceupy the pubhe time by going
into the grounds of my doubts. '

" Attorneys for the plaintiff :—Messrs. Pa yne, Gzlbe:t anc&
Saydni. :
Attorneys for the defendants : —Messrs. Crawford, Burder and -

Bayley. A B
TESTAMENTARY JURISDIGTION.

Befme Mr. Justice C’zmdy
GHELLA’BHAT A'TMA'RA’M, Praintiry, ». NANDUBA'L, DErENDANT.®

Probate—Application for probate—Erecutor—A rbgtr/ztbon—R(y'ew-evzcg by executor to
arvbitration —4ward—Power of executor fo refer to arbitration—LEfect of anard
—Jurisdiction —Jurisdiction of Testamentary Court to dicide question of amard.

An executor having propounded a will and applied for probate, a caveat was filed -

denying the execution of the alleged will, and the matter was duly registered as a. ..

suit, The ei:ecutqr and the caveabrix subsequently referred ¢‘the dispute” to arbi-c
{ration, and an award was made that the alleged will had not been executed. . The -
executor nevertheless subsequently continned the suif, . At the hearing the caven-
trix pleaded the award and contended that it was binding on the plaintiff (executor). ..
The pla,'\'r.ti(f (executor) contended that the Court as a Court of Probate had no
jurisdiction to fry any question as to the award, but was limited ‘only o the
questxon of the execution of the will.

*Quit No. 21 of 1893 (Teshmentary).
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= Held, that the Court had Jurisdiction to defermine the que.stion as to the award, 1595

" Held, also, that the award was binding on the executor, B '
. GHELLA'BHAL

Avericarion for probate.  The plaintiff on the 23rd September,  + T"“;"‘“‘.
1893, applied for probate of the will, dated the 8rd April, 1890, Naxpuna’i,
of one God4waribdi, widow of Bhowan Dewa Déve, of Bombay,
alleomw that he was the sole executor according to the tenor of

the said will.

The petition stated that ’ohe deceased left a dauohter named
Ambdbii, who was an imbecile and unmarried, and the peti-
“tioner, who was a paternal cousin of the husband of the testatrix,
-as her next of kin according to Hindu law.

By the alle(red will the testatrix appointed the said Grhell&bhal
Atmar_am to bg her heir aud to have the management of all her
pproperty and ¢ after him the whole caste shall carry on the same.”

On the 26th October, 1893, the defendant, who was: the sister
of the deceased Goddwaribdi’s husband, filed a caveat, and the
matter was registered as Suit No. 21 of 1893 (see section 83 of
Act V of 1881). She alleged that the propexjty referred to in the
:alleged will was the ancestral property of the husband of the
“deceased, and had come to the deceased as his widow, and she
denied that Goddwaribai had executed any will.

While the above suit was pending, the partics thereto, on the -
30th October, 1833, by a Writing duly signed, referred their dis-
pute to arbitration. The caveatrix consequently did not take any
steps to proceed with the caveat and did not file her afidavit in
support thercof, (as required by the rules of Court,) within eight
days. The caveat was, accordingly dismissed on the 14th De-
.cember, 1893. The “submission’’ to arbitration was as fol-
lows :— ' ‘

€To Bhanv 4li Kdlidds Rdmji. \erbten by us the under signed, By this instrument
“we give to you in writing as follows: In the matter.of an application presented by
Ghell4bhai A’tmérdm Tambuwila-to obtmn power ” {probate} frowm-the High Court
‘for the administration and enjoyment between us two persons of the property of Bii
. Godﬁwau, the widow of . Darji (tailor) Bhowan Dewa Div e, I, Nandubsi, the wife of
Mulji Mala, having raised an objection have g‘ot a caveat registerred in the High
Court, - In the matter thereof we the said plaintiff (and) defendant have appointed
.you’an arbitrator to bring about a settlement of the said dispute, As to whatever

¢ award ’ you may make and give on arriving at a decision, the same is to be agreed . )
to and abided by us two persons. In this matter we each other agree and consent to

l
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act according to your ¢ award, Thls submlssmn paper we of our free will and

" pleasure and in sound mind and consciousness have made and delivered after having

read and got read and understood the same.” It is agreed toand approved by us and
our heirs and representatives in Court (and) the Darbir, Bombay, the English date
{he 30th of October in the year 1893.” .

The arbitrator duly proceeded with the arbitration, both-
parties appearing before him by their solicitors. After hearing.
the evidence he, on the 18th April, 1894, made and published his -
award, whereby he found that the alleged will was not executed
by Godéwaribdi. The following was the award : —

fTo all to whom these presents shall come I, Bhangsili Kalid4s Ramji, of Bombay, -
send greeting. Whereas by a suit in the High Court. of Judicature at Bombay, being:.
Suit No. 21 of 1893, wherein one Ghelldbh4i Atmdrim, who had applied to the said
High Court on its Testamentary Side for probate of the will of Bai Goddwaribai, widow
of Bhowan Deva Dive, dated the 3rd day of April, 1890, was plaintiff and applied for -
probate of the said will, and one Nandubdi, wife of Mulji Mala, who had filed a caveat
£o the said app'lication for probate, was defendant and disputed the said will ; and
whereas by an instrument in writing dated the 80th day of October, 1893 and under
the respective hands of the said Ghelldbhai Atmirdm and Nandubai it was réferred to
me as a single arbitrator to bring about a settlement of the said dispute. Now know
¥e that I, the said Bhangssli Rdlidds Rimji, having taken upon myself the burthen
of the said reference, and having heard what was alleged by or on behalf of the said
parties respectively, and having heard and considered all such evidence, oral and docu- :
mentary, as hath been produced before me, and having duly weighed and considered all!
and singular the matters and things to me referred as aforesaid, do make and publish
this my award in writing of and concerning the matters as follows. That is to say,
I doaward and determine that Bii Goddwaribai, widow of Bhowan Deva Dive, did not
exeeute the said will dated the Srd day of April, 1890, which was produced and put
in‘evidence before me by the said Ghellabhai Atmarim. In witness, &e,” :

The defendant subsequently applied to the arbitrator for the
award, in order to get it filed, but was informed by him that he
had already handed it over to the plaintiff. ‘

On the 27th April, 1804, the defendant through her solicitor
applied to the ' plaintiff for the award, in order that it might be

s

" fled in Court. But the plaintiff took no notice of the said letter

and retained the award in his possession. .
The defendant alleged that she Was consequently unable to
apply, under section 525 of the Civil Procedure Code (Act XIV of
1882), to have the award filed. She, therefore, applied for letters
of administration, which, however, could not be granted to her, as-
the’plaintiff’s application and suit (No. 21 of 1893) was still un<

i
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disposed of. Her caveat in that matter had been dismissed as - 199
already mentioned. She, therefore, on the 7th December, 1894, 'GHELLA"BIIA,I;
obtained a rule uisi to set aside the order of dismissal, and on the A'TMERAI
28th January, 1895, that rule was made absolute, and leave was
given to her to file the necessary affidavits.

AT
NANDUBA'L,”

The‘vsuit accordingly now came -on for hearing, and the de-
“fendant contended (infer alin) that the award was binding on
the plaintiff, and that he was not, therefore, now entitled to
maintain the suit.

Counsel for the defendant raised the following issu_es_:——

1. Whether by an award dated 18th April, 1894, made and published by one K4lidds
Rémji, the arbitrator duly appointed by the parties in that behalf, it was not declared
that the will propounded by the plaintiff was not executed by the said Godiwaribai

3. Whether the said award is not binding on the plaintift 2
3. Whetber the plaintiff is entitled o the relief claimed ?
Counsel for the plaintiff raised the following adchtlonal issue: —

4. Whether thls Court has Junsdxctlon to try the question of the award ?

5., Whether the will propounded by the plamhﬁ is not the last will of the saxd
Godé.w:mbal

Tt was agreed that the fourth issue should be first aroued and
de01ded : :

Macpherson (Acbmcr Advocate General) and Inverarity for pla.mt-
iff ;—This case is now before the Testamentary S1de of the High
‘Court, and as a Testamentary Court this Court haq only to decide
Whethex or not the will propounded by the p]amiglff is the will of .
the testatrix.” That is a question not affected by questions as
to the award, and these latter questions are not for this Court.
"The procedure of this Court is limited—sections 238 and 261 of
the Succession Act (X of 1865). Thisis not an ordinary civil
osuit, It is a suit to obtain probate, and the Court has merely to
decide whether the alleged will was duly executed or not. The
jurisdiction of the Court in such a suit is limited to that questlon .
‘There is nothing in the Probate Act (V of 1881) which empowers.
an executor - to submit that question to arbitration, This Court.
cannot recognize such submissions. Counsel referred to sectlon,
47 of the Charter of the Supreme Court—Brown on “Probate, p. .

[ 120552 "



oz - THE INDIAN: LAW REPORTS.  [VOL. XX,

,.___._}f_gi*_ Iml;patwck and Mdnkar for the defendant : +—No question of -
GAH'ITHQ’LA' ;f;l ]Hl‘lSdle}lOD arises. The questlon 1s merely one as to the capacxtyl_‘.,;
X of parties. We do not. dispute that the only question in the suit:

ANDUBA I g S

is -as to the execution of the will. But this Court, like every;,;'
Court, has inberent jurisdiction to determine, and must ﬁrst: .
determine, whether the parties to the suit are entitled to r_aise‘
the question which they ask it to try. We say that by the sub-
mission and award this suit has been decided, and. the executor
is now precluded from continuing it and raising the question .
again. As between him and this defendant the award is binding.-.
No doubt, as between other parties, the will may be again pro-.
pounded and the same question raised. They cited Sdlig Rdm.
- v Jhunna Kuar®, L
Caxpy, J..—The preliminary question is the fourth issue, iz.,:
whether this Court has jurisdiction to try the question of the:
award ; in other words, whether in any suit on the Testamentary .
-side of this Court the parties can agree to refer the matter in
dispute to arbitration, and whether in such a case this (‘oult can
recognise such a reference. ;

Tt is admitted that the proceedings of the Court in such a casé
must be regulated, so far as the circumsiances of the case will.
admit, by the Code of Civil Procedure (section 55 of Act V of
1881) ; but the contention, as I understand it, is that this pro-
vision is confined to the form of the sait (idem section 83), and:
that the present question is not one of form but of jurisdiction,. -

It was pointed out by the learned Advocate General for the‘
pla1nt1ﬁ' that by the Charter of 1823 the Suprerse Court on its’
Testamentary Side was a Court of Ecclesiastical J urisdiction
- administering the ecclesiastical law (article 47 of the Supxemej
Court Charter), and that the same powers have been confirmed to’
the High Court by the Letters Patent of 1862 and 1865 subject’
to the provisions of any law made by competent legislative autha~
rity., These propositions are correct; and they establish what
is not denied, that this Court has Jurlsdlctlon to try the present:
suit. But they do not establish that the parties to such a suit
are mcapable ‘of veferring to arbltratlon the matters in d1spute"

between them, _
, @ LLR.; 4 AIL, 616,
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The argument of the learned Advocate General, if pressed to its .
logical conclusion, amounts to this, that when once an executor -
-of a will has asked the Court to grant probate of a will he cannot:

under any circumstances recede from that position, but he must

leave ‘it to the Court to grant or refuse probate. Suppose an:
applicant for probate finds subsequently to his application that .

"the will of which-he asked probate is manifestly not the last will
of the testator, can he not withdraw from the suit? Can he not
elect to have the suit dismissed in default ¥ If Chapter XXXVII
of the Civil Procedure Code (Act XIV of 1882) is not applicable
to testamentary suits, is Chapter XXII equally inapplicable ?
In a word, what the parties are said to have done here does not
affect the jurisdiction of the Court. That remains- untouched.
In what they are said to have done they have exercised the right
which*belongs to every litigant, a right which must be recognised
by every Conrt whether it be ecclesiastical or not. I find, there-
fbre‘, on the fourth issue in the affirmative. . .

" The learned Advocate General contended that, if this were the

ﬁndlng, then the suit should be adjourned, to enable the defend-

ant to apply under section 525 of the lel Procedure Code

(Act XTIV of 1882) to have the award filed. I hold that this is ;
not necessary. A party is not, under section- 525 compelled to:

apply. He may, if he wishes. Here the defendant does not so

wish. He prefers to rely on the award as his defence to the suit,

In my opinion he can do so. The case must proceed.

1895. ‘

GHELLA' Bnu:
ATMA RAM

v,
NAXDUBAL, -,

‘The submigsion and award were then proved and put in evidence; The.. -

. plaintiff called evidence (objected to by the counsel for the defendant)to:
show that the question which the parties really intended to submit-to.the,
arbitration was what sum of money should be paid to Nandubéi for the pur-~

pose of buying off her opposition to the plaintiff’s application for probate.
5f the aHeo‘ed wills :

€

Imemnt y with Macjalaerson (ActmO‘ Advocate General) for the :

plamtlff —The award was not an honest one. We say that the

" parties never really intended to submit to arbitration the ques--

tion as to the validity, of the will. The parties, had arrdnged
beforehand that the arbitrator 'should award a sum of money
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to Nandub4i if.she withdrew her opposition to Ghe]lébhm sl‘
obtaining probate of the will, and the only question was as to the:
amount. That was the question upon which the parties intended -
the arbitrator to find—Russell on Arbitration, p. 563. The-

executor‘could not refer the question of the execution of a will
to arb1trat1on—Hargreaws v. Wood®,

Kirkpatrick and Mdankar for the defendant : ——EargreaveSV'
Wood ® does not apply. There it was sought to make a rule-
of the Probate Court an agreement to renounce the executorship-
of a will which, by the agreement itself, was admitted. That.
Court refused, as it would not .enforce such an agreement; but
suggested that, if the agreement to remounce were made a.
rule of another Court, that rule would)be recognised and acted
upon by the Probate Court. Here the will and the executor-.
ship are both denied, and have been found against by the

award of the tribunal agreed to by the parties. We do noﬁ

apply to enforce this award. We merely contend that until it
is set aside it binds the parties to it, and that the plamtlff who«T
falsely pretends to be executor, cannot raise the question of - its

- validity by way of replication—Thorburn v. Barnes ®; Bache v.

Billingham® ; Feret v. Hill®; Rini Bhagoti v. Rdni G/mndan(f’) ]
‘We must assume that the parties intended to refer what is’

~ stated in the submission paper. They cannot give evidence that

they meant somethmo' else.

Caxoy, J. :—1 now proceed to consider the remaining 1ssues'
in the above case.

I find the following facts. By petition filed on 27th Septemr\‘
ber, 1893, Ghelldbhai applied for probate of the will of a widow
by name Goddwaribai who died on28th May, 1891, the alleged will
being dated 3rd April, 1890. Ghelldbhai was executor accordiﬁg.
to the tenot of the will. The usual citations were issued, and on -
27th -October, 1893, Nandub4i, sister of the deceased husband of,
Godawarib4i, filed a caveat through her solicitor Mr. Mantri. In 5
the meanwhile negotiations were going on for a settlement of the
“dispute between Ghelldbhai and Nandubéi.  Kdlidds was appoint-
ed by both sides to be arbitrator to settle the matters in dispute..

" @ 2 Sw. and Tr., 605, - () L, R. (1894), 1 Q. B, 107,
. ©L.R.,20.P,384, : ®15C, B, (0. b),2o,,
Lo 6L L, R, 11 Cale., 386, -
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K4lidés says that the first interview with him on the subject was
‘on 28th October, 1893 ; but it is clear from the deposition of
‘Tribhowan Jethd, brother-in-law of Ghelldbhai (who lives at
*Surat), and of Tribhowan’s son J ivraj, supported as these are by
‘the post cards (Exhibits A, B, F) and by the telegrams, that ne-
-gotiations for a settlement must have beeu commenced as far
“back as 19th October, 1893,

It is equally clear, notwithstanding K4lid4's denial,.that the
idea of Ghelldbhai and his relatives Tribhowan and Jivrdj, who
Tooked after Ghelldbhai’s affairs in Bombay, was that Nandubii
-was to be bought off by payment to her of a lump sum of money.
‘She wanted Rs. 5,000, Ghelldbhai says that when Tribhowan
and K4lidds came to Surat on 31st October bringing the stamped
"agree{nent already signed by Nandubdi by which K4lidds was

~appointed arbitrator to settle the matters in dispute, K4lidés -

.then told him he would settle Nandubdi’s claim for Rs, 2,000,

‘and that he would want Rs. 200 for his own trouble. It is '

clear from the telegrams that Tribhdwan wanted his relative
"Ghellgbhai to' come down from Surat on 25th October, 1893,
"bringing Rs. 200, but Ghelldbhai refused to do this, and appa-
rently he did not pay the Rs. 200 or any other sum to K4lidds
‘when the latter with Tribhowan came to Surat and obtained his
' (Ghelldbhai’s) signature to the agreement to refer the dispute to
‘the arbitration of K4lidds. This agreement had been signed by
"Nandub4i in Bombay on 30th October, 1893, (the date the docu-
" ment bears) and by Ghelldbhai at Surat on the following day.
Nandubéi’s man Ndrdyan instructed her solicitor Mr., Mantri to
~withdraw the objection to the grant of probate to Ghellabhai (see
- Mr. Mantri’s letter of 2nd November, 1893, to Mr. Mdlvi, Ghellé.-
' bhal s solicitor).

£

The case was thus Ieft in the hands of the arbltrator Though
Mx Mantri had been instructed by Nérsyan to withdraw the
,obJectlon to Ghellabhai’s obtaining probate, yet it is clear that
_Ghelldbhai’s solicitor Mr. Mélvi took no further steps at that
_time to obtain probate. No affidavit havmg been filed by Nan-
dubc’u in support of her caveat, the caveat was dismissed on 14th
December 1893. No further steps, however, were ta.ken in Court

245
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-and the solicitors of bothvparti'es applied themselves to the duty -

of appearing before the arbitrator and arguing the genuineness -

—of Goddwari’s will, Itisclear that neither Mr. M4lvi nor Mr..
~Mantri had any idea that the only .question between the parties
-was as to how much money should be paid to Nandubai. Both
:solicitors Bond fide believed that the question at issue was whe- .

ther Goddwaribii had duly executed the will propounded by

~ Ghelldbhai, ~ Mr. Mélvi for Ghelldbhai adduced the evidence of the
_ attesting witnesses to the will, and on that evidence the arbitra-
. tor K4lidds came to the conclusion (so he says) that due execu-

tion of the will by Godéwari was not satlsfactomly established..

“His award to that effect was dated 18th April, 1894. Ghellabhai
‘says that Kalidds falsely told him that the award was in. hls

(Ghelldbhai’s). favour, and so induced him to pay the arbitrator’s.
costs (Rs. 207) and take out the award. Xélidds denies this. It
is impossible to say which man is speaking the fruth. But, even
'if K4lidds did do as alleged by Ghellabhm, the fact would nob
_invalidate the award.

The parties then remamed T statu quo for some months. Naxi«- ‘

_dubéi made no attempt to file the award (section 525 of the Civil -
. Procedure Code, Act X1V of 1822), and Ghelldbhai took no step to

have it cancelled. After some time, Nandubdi applied for letters.

. of administration of Goddwari’s estate, but found that the pre-

sent testamentary suit was an obstacle to her obtaining thenj..
.She, therefore, on 7th December, 1894, obtained a rule to set aside-
the former dismissal of her caveat. This was made absolute

.. on 28th January, 1893,
© On 21Ist Sgptember, 1895, the case came on for hearing, the :

- preliminary question argued being whether this Court had juris-
diction to try the question of the award, that is, whether this
Court on its Testamentary Side could recognise an agreement to-
refer to arbitration the question as to the due execution of a wﬂl

"On 21st September, 1895, I decided that this Court had jurisdic~

' ,f_:tlon and the case came on acraln for hearmcr on 26th and 30th \

"Qf _Sgptember‘ Mr. “Inveranty for Ghellébbal referred to the
"_case of Hargremes v, Wood® as a case which he could have
‘quoted on 21st September had it then been brought to his notzce. :

" @ 2 Sw. and Tr, 602,
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M ! merely allude to the case now; as I think it right to state that ] - 1895, .
it does not, in my opinion, support the argument which was on  Grmraremar
21st September put forward on behalf of Ghelldbhai. In that 'A“‘A” BAM
. case the Court directed the issue between the parties (as to due Napbar's,
- execution of the will) to be tried before the Judge of Assize; the
- question came on for trial, and a verdiet was taken by consent
upon terms agreed upon, that a verdict should be entered for the’
plaintiffs (four executors who expounded the will), and that two
of the defendants who were also executors of the will should’
renounce probate and disclaim the trusts of the will and codieil.
~ Counsel then moved the Probate Court to direct that the said,
order of nesi priusbe entered and made a rule of the Court of
Probate, and counsel for the defendant dissented thereto, But..
‘ Sir C. Cresswell said that there was by the practice of the Court
of Probate an objection to granting this motion: “I am not
S aw are of any instance in which this Court or the Eecclesiastical
~Courts have recognised a bargain or agreement made by an exe-~
" cutor to remounce probate .. .... I should have a dxfﬁcu]ty '
;:._in enforcing an agreement to renounce probate. I do not want .
to make a rule of this Court binding executors to renounce pro-
~bate.”  So counsel at the suggestion of the Judge altered the
form of his motion and moved for probate of the will and codicil
to be granted to the four executors, and probate was decreed

" accordingly,

- In this case there has been no agréement to renounce probate.:

. There was simply an agreement to refer to arbitration the matter:

*in dispute, and solicitors for both parties before the arbitrator:
treated the matter in dispute to be the due execution of the will,
As I said before, I see no reason why any Court, whether

- Eecclesiastical or not, should not recognise such an agreement.

" M. Kirkpatrick .quoted the case of Thorburn v. Barnes® as:
" authority for his contention that Ghellibhai eould not object to.
_the award by rephcatlon in the present suif, but that he must;.
- if ‘he wishes to avoid the award, make a separate motion to seb
. it aside.. Bub that case was in 1867. Now, in England, as all
equitable defences may be relied (’)n,ﬂ the conduct or mistake - of
{1 L. R, 2C. P, 384, 2
. Ve
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- the arbitrator might prooably be pleaded as a defence (Russell

on Awards, 7th Ed., page 550). This i is, in effect, what Ghelldbhai..
pleads in his rephcatmn. ~ Nandubdi sets up the award and
pleads that it is binding on Ghelldbhai, and that thus he is barred
from propounding the will in question. Ghelldbhai replies that
he would be bound by the award if it bad been an honest one,
but he contends that the intention of the parties really was that
Nandub4i should receive & sum of money and withdraw all
objection to the probate of the will being granted.

© Can he, on the facts which I have found, so plead and avoid
the award? T think not, Whatever may have been the original
intention of the parties when they signed the submission paper,
it is impossible to ignore the proceedings before the arbitrator. .
The parties before him were represented by solicitors who in-
sisted on the question as to the genuineness of the will being

‘tried. The evidence may have been all one way in favour of the -

will. The arbitrator deposes that it did not satisfy him, and so -
he  found against the genuineness of the will. Unless actualh‘
misconduct or mistake can be proved against the arbitrator it
is impossible to avoid the award. The finding may have been
perverse and in the teeth of the evidence. But, unless there is
some direct evidence from which we can deduce actual miscon-
duct on the part of the arbitrator, we should, by holding the award -
to be not binding on the parties, be really reviewing in appeal

‘the decision of the judge whom the parties themselves have

chosen, and the risks attendmg whose Jjudgment they have. taken
on themselves. )

. Mr. Inverarlty relied on the fact that the arbitrator was posi-
tlve when giving his decposition that he had examined Nandubii
as a witness in the presence of the solicitors of both the sides.
‘When Mr. Inverarity called for the arbitrator’s notes of evid-

‘ence, and Kalidds bxjeught them, I thoughs it right that Kalidds -

should have the opportunity of looking at them and correcting

. his statement if necessary. He did so. I cannot from this

fact assume that K4lidds did really examine Nandubai behind the
backs of the parties' and that in this respect he was crullty of =
‘misconduct.
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’v_Let us su‘ppose'th»at the arbitrator had really decided what
apparently Ghellibhai, Tribhowan and Jivr4j thought he was go-
-ing to decide, viz., how much money should be paid to Nandub4i.

I doubt whether au award to that effect would have been a
lawful award. For the main question in dispute between the -

parties as raised by Ghelldbhai’s petition for probate and by Nan-
dubai’s caveat was the due execution of God4waribai’s will. If
the parties secretly agreed that the genuineness of the will should
not really be contested, but that an arbitrator should be appoint-
ed so as to give colour to the arrangement by which Nandubéi
* was to receive a sum of money, I doubt whether the Court
-could recognise such an arrangement (see Maule v. Maule® and
Russell on Awards, 7th Ed., p. 517). Here—holding, as I do, that

" Ghelldbhai was under the impression, when he signed the sub-v

mission paper, that the result of the arbitration would be simply
the paynient of a sum of money to Nandubai—had the case rest-
«ed at this point I might well have decided that Ghelldbhai was
entitled to avoid the submission paper. But his solicitor broucrhb
the matter before the arbitrator as one resting solely on the
.genuineness of the will. It is impossible to suppose that, Tribho-
wan and Jivrdj were wnorant of what was going on before the
arbitrator. Mr. Inverarity argued that the question- of the
genuineness of the will was pertinent to the real question as to

how much money should be given to Nandubdi, If so, then it was v

open to the arbitrator to ﬁnd that the will was not genuine, and
therefore, nothing ‘should be glven to her.” Whatever may have
been the object of the parties in not telling their solicitors of the
negotiations which resulted in the submission to the arbitration,
the Court must, I think, be guided by the fact of what took place
before the arbitrator. There may be some ground for suspecting
that official of corruption. But mere suspicion is not enough..
"The parties, knowing the risk they ran, chose their tribunal, and
they must abide by the resulb 4

*’T find on the issues :—

- 1. In the affirmative.

9. In the affirmative. .

" 3. Plaintiff is entitled to no relief. Suit dismissed with cost& v
(1) 2 Dow., 363 : '

249

1895,

(GHELLA'BHAX

ATMABA ST
v..

NANDUBA'T,
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. GUELLA’BRAT

" T ought to add (at the reqtest of Mr. Kukpabrlck) that counsel

for defendant objected to plaintiff’s adducing any evidence with &
ATMA'RA'M . s \ . . . . ,
N view to explain or contradiet the written submission paper or
NANDUBAT.  award (section 92, Evidence Act). -In the view which I have
- taken of the case it is unnecessary for me to make any remarks ,
on this pomt
' Suit dismissed.
Attomeys for the plaintiff: ——-Messxs Chitnis, Motilal cmc?
Mdlei,
Attorney for the defendant :—Mr. K. J. Mantri.
APPELLATE CIVIL,
" Before Sir Charles Surgent; Kt., Ohief Justicé, and Mr. J- ustfce'C'ancZ} :
1895, SHRI DHARNIDHAR (ORIGINAL PrLAINTIFF), APPRLIANT, 2. OHIT\TTO

January 24, -(or16INAL DEFESDANT), REspoNDENT.* - o

'Hindw law— Adoption— A doption by o daughter-in-law--Adoption divesting an éstéte )
whick had already vested in another person—Consent of such person to adoption,

One Shyi-Dbamidhar, a separated Hindu, died in 1852 childless, leaving three |
widows and a daughter-in-law Venubdi, the widow of a predeceased son Chintdman,
- Dharnidhar’s estate was taken, on his death, by his widows and ultimately became’
vested in Laxamibéi, the survivor of them. In'187], while she was in possession,

. Venub4i adopted the plaintiff, In 1874 a decision was passed against Laxumibai, in
execution of which a large portion of her deceased husband’s property passed into thé:
possession of one Chinto, Tn 1886 the plaintiff filed this suit against Chino, claiming,
as the adopted son of Venubai, to be entitled to all the estate of his adoptive grand-
father Shri Dharnidhar (Venubai’s father-in-law),

Held, that he could not recover. His adoption by Venubai, which could only be to
Tier husband Chintdman, could not divest Laxumibii of the estate which had come to
her as heir of ber husband Shri Dharnidhar.

On Dharnidhar’s death the estate had vested in his widows with remainder to- hi§
collateral heirs, and even if Laxumibai had assented to the subsequent adoption of thé
plaintiff by Venubdi, his claim would not stand against the rights of Dharnidhar’s
collaterals who would suceebd on Laxumibai’s death. :

From the moment that Dharnidhar died, and his estate vested in his widows, ﬁhe

right of his dauvhter in- law Venubal to adopb for the purposes of represuntat:on wag
aban ‘end.

* Appeal No. 9 of 1890
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