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| family will be foouﬁ'd by all acts of the manager (or the é.d'uit{j/

members acting as managers) which are necessgrily incidental to

- or flowing out of the carrying on of that trade, whether it be.

. singly or with a co~pa1tner. - The same.principle will hold good
» “when the sole member of the Hindu family is an infant. as here,
- and the ancestral tradeis carried on under the superintendencs

,Aof the natuml guardian of the minor for the benefit of herself.

(sbe having a claim to maintenance) and the said minor., For
'fhese reasons I would hold, if-there were no bar to the suit, that
plaintiffs are entitled to have an account taken of their dealm%
with the Sihore firm, of which Goolib4i is the owner, it being open
to Goolibdi, on the account being taken, to show ‘that any items
are not fairly debitable to her firm. Findings on issues Nos, 1,
2and 3 in the negative. ' ' : c

;o : : Smt dzsmzssed with costs. .

. ~ Attorneys for phmhﬁs ——Messta Payne, Gilbert and Sayini..
) ‘Attqrneys for defendants .——\Iessr". Dikshit and Dhanjisha.

ORIGINAL CIVIL:

Before Sir O Forran; Kni J/Lt; Ohief Justice, and Mr. Justice Strachey,

ISHWARDA’S TRIBHOVANDA'S, PrAINTIrs, v. KA'LIDA'S BHA'IDA S‘-

AXD OTHERS, DEFE‘IDANTS *

: Symll Cause Com ts Aet (XV of 1882), Sec. 69——Dm‘_/ of ilze Judge in .stalwg a case
- for opinion of the vah Court—Emslence ofa queslwn oflaw, &c a comlmon_:, ’

precedent : i

{ Under section 69 of the Pr es;dency Small C‘xwe Comt: Act (XV of ISS") the ex-

istence of sfich a’question of law or usage or coustruction as therein, mentmncd is.a

‘ nbudxtmn precedent to a reference to the High Court, and if no such qﬁeahon ai‘mes,f )

the Small Cause Court has no aunthority to refer and the High Ccurt no jurisdiction
. to deal with the reference, N o ‘ : R R
The duty of drawing up txe chse,” where a Te ference is made, is imposcd on the Coux-t :
and it is responsible for'the form of. the case. < :
- CASE stated for-the OplIllOIl Cof the High Couit under sectxon 69
- of the Presidency Small Gauqe Comts Act (XV of 1882) by C W.

: Chltty, Chief: Judcre LT

-k gm:).ll Cmse G'ourt Suxt \c*
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“1. This was a suit brounrht by the plaintiff to recover from the
fourth defendzmt ; possession of a diamond buckle said to be worth
Rs. 1,500, and, in case she fourth defendant should be%held entitled

_to retain the buckle as security for moneys advanced upon it, the.

plaintiff further claimed that the first, sécond and third defendants

or some or one of them might be decreed to pay to the plaintiff, as

damages for breach of duty, such sum as might be held to be due
on the secuuby of the said buckle. : ’

" 42, The facts of the case and the reasons for my decision are
fully set out in my-written judgment, a copy of which is hereto
annexed, Emd to which I erave leave to refer. - As therein stated,
T dismissed the suit and certified Rs. 90 as the professional costs

_of the fourth ‘defendant. The conduct of the second and third
defendants was such as, in my opinion, to disentitle them to any

award of costs. Ihad no doubt that the plaintiff had been un-

_ Justly deprived of the buckle, but for the reasons stated I was of :
' opnnon that he could -not recover it back in this suit.

“3. At the request of the plaintiff I made my Judorment :
@ontlnoent upon the opinion of the High Court.s The questlons
suovested by the plaintif’s counsel are as follows -

(i) Whether a broker to whom: goods are entrusted-* mngd{l ”
with a fixed price can, at his option and without the consent of -
.the owner, convert the said entrustment into a sale to himself .
by failing to.return the sald goods to the owner within g
1easonable time.? - o . . Ce
(n) Whether, under the circumstances disclosed in the case

and the facts “as found by the Court, the fourth defendant
.cannot be said to be holding goods (viz., the buckle} © obtained

:.= from the owner by means of an offence or fraud as contem=

- plated by seéction 178 of the Indian Contmct Act?

(il Whether under the circumstarices found in the case the
_‘Court ought not to have passed a decree. adamsb the fourth
* defendaint? , : ;
@iv) Whether in any event, the Court ought not to- have.
. passed a decree against the ﬁrst second and third defendants ‘
«r some oY one of them ? o
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4, Wlth regard to the first questlon I ha.ve ho ob]ecblon T
. it, except that it assumes the character.of a jaizgafl transaction  TsmwArpks
to be a mere entrustment to a broker. I would add to it the ‘TR m;f;m'

follow1n0' uestions as st tea oo
q ated in my- Judwment VgL T Kimipks

(1) (a) Whether the plaintiff having delivered the buckle as ~ Dmdmis:
. jangad at a fixed price to the fifst and’ second defendants can
in any case sue for the 1x,burn of the buckle ? , :

@ @ Whether the plamtlﬁ"s remedy Would nob be confmed=
to the suit for the price ? f

5. As to questions (ii) and (iit), T have nobh1n<r to say except"
I presume their Lordships will not 1e0'aurd any cuccumstances of -
the case e\cept upon the facts found by me.

“6. Asto the question (iv), I may say that I was unable to-
. pass any decree against the defendants therein named, for the -
s*mple reason that the plaintiff-did not ask for it. HIS counsel -
. admltted that under the eircumstances the relief which he sought
against the defendants Nos. 1, 2and 3 could not be granted. The -
plamtlﬁ' did not (as he might ha\e done) sue those defendants for
- ‘the price of the buckle, and I understood his counsel to say that
Al thaﬁ the p‘lamtlff w ant@d was a_decree for the -return of the -
“buckle, o
oy, The_buckle was attached before judgment and remains
in the custody of this Court pending the return of this reference.
_The ‘plaintiff has deposited in Court the 'Lmount of the costs.
awar dnd and Rs. 50 to meet the costs of reference.” g

The ffmts of the case as found by the Chief J udwe were as
follows:— ‘ : : i

“I t-hlnL the plaintiff must be regarded as having been at one
time the owner of this buckle. The buckle was in April, 1893,
*_ple,dwed to him by Khushélchand Ootamehand, and as mortgagee -
the plaintiff sold it, buying it bimself, through his nominee Kubla
Kika, for Rs.1,200, However shady may have been thi§ transac-
tion, it is. ot in dispute here, and the plaintiff asserts that Khu~ .
‘shélchand has ratified the sale. The plaintiff,” therefore, must
be regarded as the owner of ‘the buckle, when on Posh Sud 211(1
(9th January, 1894) he gave it ‘jangad’ to the first and second

. B1180—2
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" defendants. His transaction is admitted and is evidenced by the

entry in the p'l)aintiff’si‘ Jangad’ vaki. The price ®f the buckle

'is there given at Rs. 1,500, and a hoop ring was also given ¢ jangad’

at Rs.. 125, which was subsequently returned to the plaintiff.
The first. and- second defendants took the buckle, alleging that
they had a customer in view. The first defendant has not ap-
peared before this Court, but it is clear that he had nothing to
do with the .transactions that followed. The second dufendant
alleges that on the 3rd Posh Sud, the day after he received the
buckle, the plaintiff sold it to him out and out for Rs, 1,200, for
which he passed a promissory ‘note to the plaintiff and arranged
that it should be taken into account when making up the ac-
counts of the sale of a necklace in which he alleges he was the
plaintiff’s partner. His story I dishelieve and hold that no such

* sale ‘as alleged by the second defendant is proved. The second

defendant holding the buckle ‘jangad’ from the plaintiff in' his
turnthanded it over to the third defendant. Here again there

“is a conflict of evidence. The second defendant says that he:
~ gave it to the third defendant ‘jangad, and produces an entry,

signed by the third defendant to that effect. The third defend--

_ant says that the buckle was pledged with him by the second

defendant to secure Rs. 800, the value of a pair of earrings,and a*
further sum of Rs. 150 paid to Manchubhéi Déy4bhdi on second

defendant’s. account, The third defendant in the Police Court -
at first admitted his signature to the ‘jangad’ entry, but after.
wards, when he found what the entry contained, denied- it. "
Before me his denial of the signature was unsatisfactory, and he:

» -prevaricated much when questioned about it, The pjedge to him

is not proved by. any extraneous evidence, and I incline to the.~

~ belief that he too received the buckle ‘jangad.’. This was on the

27th January, 1894, eighteen days after the buckle had been re-
ceived from the plamtlﬁ“ The third defertdant in his turn handed

“over the buckle to the fourth defendant, There is no dispute
. that in this'case it was handed over by way of pledge to receive -

moneys advanced by the fourth defendant to the third defendant. -
The date of this pledge. was 4 Falgun Sud 1950. The debt now
due- to the fourth defendant on the secuuty of the buckle amounts _

“toover ‘Rs. 1,800,
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_Zng (&dvocwte G‘raneral) for plamtxﬂ'
]I[acp]zea »on for defendant No. 4.

Farraw, C. J.:—We have felt consxderable dlf’ﬁculty in deal-
ing with the questions submitted to us in thls case owing to

the form in which they arve . framed. - After the statement of !

facts drawn by the Judge himself follows a series of questions
suggested by the pla.mtxff’s counsel, some of which (questions
2 and 3) virtually involve for their solution an inquiry as to
whether the findings of facts by the Chief Judge are correct.

Questions in such a form are inadmissible.  The learned Chief X

Judge e\'idently himself felt that this was so, since he adds a
- para, (5) to the case to narrow their scope, but even when so
narrowed it is difficult to ascertain what particular questlon of
law they are intended to raise.

Section 69 of the Presidency Small Cause Courts Act (XV of
1882) makes it a condition ptecedeuf; to the drawing up of a
statement of the facts of the case by the Small Cause Court, and
referring it for the opinion of the High Court, that a question of

- law or usage having the force of law or as to the construction of
a document which may affect *the merits, arises in the case. If

upon  the findings of the Judge no such question arises, the,

Small Cause Court has no authority to-refer the case. for the
opinion of the High Court, and the High Court has no jurisdic-
tlon to deal with it. The section, morcover, imposes on the Small

Cause Court the duty of drawing up the case, and though

© in framing it that Court may well invite the assistance of the
parties and give weight to their suggesstion, yet it ought not to
send up questlons which involve the Hmh Court in the dilemma
of either entering upon matters of fact, or refusing to answer the
. questions, or drawn in such a form as to involve an assumption
which. the facts as found by the Judge-do not warrant. We

would point out that the Small Canse Court is itself responsible -
for the form of the case which it submits for the opinion of the

Hidh Court.

The first questlon, involving an assumption which the facts
" found in the Judoment of the Small Cause Court do not warrant,

~ we leave unanswered and deal with it in the form prepared by
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© 1896, the Judge hlmself In 1hab form it involves an almost self-
~ Yswwaroks  evident ploposxtxon *
. TRIBHOVAX- ) ; ]
D43 , The term ¢ Jcmgad’ has several meanings., When goods are

Kimpis - delivered ¢ ‘jdngad” it is a question of fact in each case as to the
B“{“D‘is' terms upon which they are delivered. When, as found here, they
are delivered upon. the condition that if not returned within the
stipulated time, whether fixed definitely or ascertained by the
course of dealing between the parties, they are to be considered
as sold to the person to whom they are delivered at the price
fised upon, then-the person delivering the goods cannot after the
expiration of such fixed period recover the goods back, but his
right is to sue for their price. -
The second and third questions as narrowed by the Small
Cause Court we answer in the negative, and also the fourth
question, ‘which can, however, hardly, under the circumstances
stated, be said to be a question of law.
The decree of the Small €ause Courb will, thexefore, stand
~Costs costs in the case. '
Attorneys for the plaintiff :—Messrs. l![ul]z and Raghoujz.
f&ttorneys-for the fourth defendant : —Messrs. Brown and Moir. -

APPELLATE CIVIL.

. Before the Honourable Chief Justice Farrarn and Mr. Justice Parsons,
1893, ‘DAYA'RA’M HARGOVAN (or161NaL- DEFENDANT No. 1), APPELLANT, v.

-September 3,. * JETHA'BHAT LAKHMIRAM AND OTHERS (ORIGINAT Pmmmn‘s),
. - P.ESPONDENTS* » :

J ur iSdlCt&?ﬂ —Caste question—DMochicaste at Surat—Audiich Brdhmans ofAhmetl- :
‘~qhad—Hereditary priests—Delegates of Auditch panch at - Akmedabad—Dismis-
sal of delegates by the casté~—Suit for m_;unmon and:»danwes~—-Demszon of caste~_

Jumsdwfwn, of Ciyil Camds. .

The heze(htuy priests of the Mochi caste deputetl certain persons to perform e
religious ceremonies-for the caste. The caste, however, dismissed these delegates, and
the defendants, who were mambers of the caste, employed other persons to perform .-
certain religious ceremonies for them, The plaintiffs sued for an injunction and
damazes, alleging that they were entitled to perform these ceremonies and to receive -
4hie fees, . R : RIS

: * Second Appeal, No. 207 of 1874,
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