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VII of 1§18 allows tlns as if the debb “ were an arrear of Ia,nd :
revenue.”  Ig, the opinion of the District Judg®,” ‘the effect of ; ~ Harrsmir
-section 81 designating the revenue officers as those “who ma,y’ “ Q}m:f.nm
collect debts due for timber, is to bring in the bar of Jur1sd1ct10n : ?%r;élslﬁﬁr a
contained in section 11 of Act X of 1876. We are of opinion, in ~ ¥om Inpia
the absence of authority and IookmO‘ at the object of Act X of Cooxor.
1876 to hold the contrary, as the officer who uses the machinery
by which Government revenue is collected is for the purposes of
“the Forest Act only like a persona designata : if the machinery -
degignated had been regulated by the Code of Civil or Criminal
Procedure, the Judge or Magistrate or . Police officer would not
have.come under the bar of section 11; and there is no reason
for placing a Collector . or his subordinate the Mdmlatdir in a
different position. This view is supported” by Birdwood J.’s
‘remarks in Ndrdyan v. Sakhdrdm® and by West J.’s compa-
rison of the Collector.to a bailiff or agent in the case of the same’
nawle, Ndrdyan v. Sakhdrdm @. The fachthat the officer passing
an order is a Mdmlatdr. does not necessarily bar the jurisdiction of
“a Civil Court— Ganesh v. Mehta Vyankalrdm ®. " The Court, there~
fore, reverses the decree of the District Judge and remands thé-
suit to his Court for trial. Costs of thls appeal on respondent.

R o o S " Case remanded.

ML L. R.,9Bom., 62, (2)1 L.R, 11 Bom, 522.
O LL R., s Bom., 188,
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Befom ﬂ[r. Justzce Candy.

RA ‘\lP ARTA’B SAMRATHRA’I ASD ANOTHER PLAI\ITIFFS, (A FOOLIBA’IJ; 1896,
B -+ AND GOOLIBAT, DEFENDANTS Sl Y Mageh 13,14,

: .P) acttcc-J umsdwtum—— C’mzsc ] faehon amsmy out of Jur 1sdwtzon—-—A(ldmon ofa de-
fcndant [ eazdmg oul of jurisdiction in a suit brought a‘qamst other dqf‘wdant under

<~ elanse 12 of Letters Patent, 186)——F7 osh leavi to sue such nenw defendant Hecessary 3y
—Hindy law—-ﬂlmor—])wbzht y of minor- for tlebt-—dncesti il trade carried for
. bengfit of minor by the minor’: s natzual sz)‘lmn—-ﬂlmm bound by the acts of the

_r;mawlmn. v
o % Suit No, 76 of 1892;'
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'iggc' ’ " Where a defendant is added who does not reside within the jurisdiction of the.

: ‘m . “High Court and against whom the causé of action has not arisen wholly within that

C SaMRATHRAT  Jurisdiction, leave must b obtained under clause 12 of the Letter#Patent, 1865, even
0 if leave was obtained-when the suit w as onomally ﬁled
2 FooLIBir .
AND’

Under Hindu law where an’ a.ncestral trade descends upons minor as the sole member
;GOOT_‘IYB“I' “of the family, and the ancestral trade is carried on under the superintendence of the v
minor’s natural guardian, for the benefit of herself (she huvin” a claim for maintenancé)
- and the said minor, the minor will be bound by all acts of the guardian necess:mly
“ incidental to or ﬂomno' out of the carrying on of the trade.

Surr to recover Rs. 53,883-4-9 alleged to be due to the plamtlﬁ‘.'
‘in Bombay by the defendants’ firm of B4lérém Punamchand .
at Sihore in the telutory of Bhopil.

.4 The pla,m{nﬁs’ firm in Bombay had acted as the commission
» agents of the firm of Baldrim Punamchand of Sihore. That
firm was a family firm of long standing at Sihore and had for-
merly beén carried on under the name of Chhotémal Bilirdm. The
" last male owner was one Punamchand who died in 1948 (1886.87),

* leaving an infant daughter named Goolibdi (the second defendant)
- Subsequently to his death the firm was ‘carried on by a munim
under the directions (as the plaintiffs allegéd) of his (Punam-
" chand’s) mother Foolib4i (defendant No. 1). The plaintiffs now

-sued for. money due in respect of ttansactlons sinee Punamchand’s
death.

P

 The suit ‘in the first- instance was: brought against Foolib4i
alone; the plaint alleging that she was the owner of the firm,

- In her written statement she denied that she was the owne® o
~was responsible for any of the firm’s transactions. ‘She stated
that the firm had belonged to 'her son Punamchand, who was

then dead, and who had left an 1nfant daughter G‘:)ohbél, Who
. was alive,

. In consequence of these allegabmns the plaintiff added Goolibdt
“as a parby defendant to the suit (see I L. R., 17 Bom,, 466)
Leave under clause 12 of the Letters Patent, 1865, had been
duly obtained when the plaxnt was originally filed, but no fresh
leave was Uot when Goohbm was added asa party.

The case now came on for hearing acramst both the defend-
ants Foohbél and Goohbal.
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The 1ssues raised “for the first. defendant (Foolibdi). were whe-
ther she carried on business at Slhore, and whethe? she was liable

.

‘ to the plaintiffs’ claim. - N

+ For the second defendant (Goohbél) , the followmo issues (w(er
alin) were ralsed — oo . ,

3) Whether “this Court has Jumsdxctlon to try this suit as againsy the second
* defendant? .
. (4} Whether the plai_ntiﬁs’ claim is m)t barred by limitation?

(5) Whether the second defépdsz was capablé Qf being a debtor to plaintiffs
in respect of the transactions in the plaint mentioned ? -

Scott (with Lang, Advocate Geperal) for Foolibai (defendant

No. 1) :—Foolibéi is ‘clearly not liable to the plaintiffs’ claim,

~ She is not.and never was the owner of the firmm. As the widow
of a former owner she is, by Hindu law, only entitled to main-
tenance out of his property. - So far no doubt she is-interested

in the firm, but that does not make her linble. He cited-

Lindley on Partnershlp (5th Ed.), pp. 110 112 ; Lukmidds v.
Purshotam®, -, .
Davar (with Inverarity) for Goolibdi (defendant No. 2):—As
against this defendant, this Court has no jurisdiction to try this
suit. The whole cause of action did not arise in Bombay, and
leave to sue under clause 12 of the Letters Patent, 1865, was,

therefore, necessary. That leave was, no doubt, obtained for the -

suit when first filed. But it was then a suit’ against the first
defendant Foelib4i only. The Judge’s order making the second
defendant party was not obt‘uned until the 13th August, 1892.

It was a new suit against her. (See section 22 of Limitation

Act, XV of 1877.) Fresh leave should have been obtained—"

Rdmpurtad Samruthrdat v. Premsukh Chandamal®.

Next we say as against us the suit is barred by limitation.l

The last item of the accouut was in 1889, and the suit as against
us was not instituted untll the 13th Avugust, 1892. )

" . Further, thesecond;defendant Goolib4i i 1s a minor and cannot
be liable. The firm is her property. The munim was not her
agent, for a minor cannot appoint an agent-=section 188 of the
Contract Acﬁ (IX of 1872) The phmhﬁs dealt” with -the firm

,

o (1)1 L. B, 6 Bom., 700, - _ (’)I L. R,]5Bom 9J
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under clause 12 of the Letters Patent was necessary when the -
‘second dei‘endant Goolibdi was made a party. The suit was the
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ab their own risk. Th1s is not a case of par tners}up 3 therefore,
section 247 of tHe Contract Act does not apply. Aeminor cannot

. be liable—Lindley on Partnership (5th Ed.),p. 74; Addison: on

Contract (9th- Bd.), "p.- 3793 Dilk v. Keighley® ; Thoruton v.
Illmgwoat/a(") Lovell v. Baauciimnp(3) -

" Kirkpatrick (with Macplerson) for plaintiff:—The English cases-

_ cited donot apply. The firm was a family firm. Nothing similar

to a family firm under Hindu law exists in England. As to a
tminor’s liability' in Asuch"a case, Tégore’ Law Lectures, 1884,
pp. 239-40; Joﬂu’.stov Nittyanund @ ; Sdmalbhdi v.Someshvar® ;

Bemola v. Mokun® ;" Rdmlil v. La/ohomchaml(” No fresh leave

same. It was a suit against the firm: Even for purposes of
limitation, it Would not, in such a case, be regarded as a new suit,

. notwmhstandmg sectlon 22 of the Limitation Act—Kastur chand
‘v. 8dgarmal®. There is no similar provision with regard to

jurisdiction. As. to limitation, the suit is not barred. This is-

a ‘mutual aecount and one item is within time. Butin anyicasg?.

section 13 of the Limitation Act applies—A4{ul Kristo v. Lyon &
Co0.9.. We contend that the first defendant Foolibéi is also hable.
She has been acting as manager and trustee.

CA\TDY J ——The facts of this case requne to be stated W1th

: some precision, Suit No. 136 of 1889 in this Court®® was filed”

on 15th March, 1889, by Rampartéb Samrathrdi and Harbifas

. Rémpartab, cauyirig on business in Bombay under the name of

Rampart'ib Harbilas, by their munim Benirfm Motirdm (T will

" call these, paltles in future “ the plaintiffs ), against 1, “Premsukh

Chandanmal of Indore, a minor, by his mother Mathubdi;

2, Rémlal of Sihore; 8, Foolibdi of Sihore, widow of Balsrim
. Bhégmal; 4, the above-named Mathub4i of Indore, widow of

Chandanmal. (All théqe defendants were stated to have carried

_on businiess until }ately in partnership with Chhotdmal at Indoxe

1)0Ew,ﬁo -~ @.LLR.5 Cal, 792, N
| () 2B and Cr., 824, af p, §23. " (®.1 Bowm. H. C, Rep., Appx., 51.:

{9 (1894) Ap. Ca, 607,26 p. 611, - & L'L. R, 17 Bom., 413,

@ I L, R., 3 Cal, 738, @angwmﬁm

- (9 I. L/R., 5 Bom,, 88.. .~ ' (0 See report of this case; I L, R., 15 Bom,, 93, -
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under ‘the name of Chandanmal Chhotamal and at Sihore under
‘the name of Chhotdmal Baldrdm.) 5, Goolibdi, infant daughter

~of Baldrdm Bhdgmal, by her mother (should be orrandmother)
- Foolibdi; she was added as a defenda,nt ind uly, 1889.- ‘

*_[he plaunt recited that between the 22nd’ November 1888 and

26th Janueu), 1889, the defendants from Sihore drew certain
Aundis upon plamtlffs in Bombay, which plaintiffs pald Plaint~
lﬁs therefore, sued to recover the amount of the said ﬁzmdes

_ The first of these defendants replied by his mother that the ﬁx m

of Chandanmal Chhotémal at Indore had stopped busmess on l4th

‘\Ia1 ch, 1882, and that he was in no way interested in the firm of

Chhotdmal Balirdm ab Sihore.

The second defendant Rémldl rephed that he had been melely :

2 munim of the Sihore firm of Chhotdmal Bélaram .

< The third defendant Foolibsi. rephed that the Tndore and
Sihore -firms were entirely  distinet, the latter belonging to
" Béldrdm Bhédgmal, who died in Samvat 1926, leaving this defend-
ant his W1dow, who_adopted Punamchand, who died in 1943,

leavmg Goohb{u, a minor dauohter, who was a necessary parby -
40 the suit ; that on Punamchand’ s death, Chhotdmal of the Indore

firm supervised the Sihore firm for the benefit of the representa-
itives of Punamchand; that a general account must be taken, in
two separate suits, of the dealings bebween the plamtlffs and the
=said two firms ; and that she was willing that the accounts of the
ttrangactions between the plaintiffs and the Sihore firm should be

ttaken in a properly framed suit ina Conrt of competent jurisdie-

. ition; but im any event she (Foolibai) could not be liable for the
#ransactions in respect of which the suit was brought. '
The fourth defendant Mathubdi made a- snmlar defence
-The fifth defend ant Goolibéi replied by her O‘randmother

Foolib4i, that she was not-liable in respeck of any of the transae-
itions in the plaint mentioned, and that her father Punumchand

_.had o interest in the Indore firm,
Issues were xmsed ‘and the case came on for heaun(r befor&
"I‘elancr, J., whose decision is reported (see I. 1. R., 15 Bom,, p. 96).
He found that the plaumblﬁ"s were not entltlel to sue in respecu of
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the 7nm(Zzs by themselves that the Lundis were a few itéms out:
of a long and a general aecount between the plaintiffs and the-

.Indore and Sihore firms respectively”; that an amendment of the-
. plaint could not be permitted, allowing plaintiffs to sue - for a-
-general account, because the jurisdiction conferred hy-leave of

the Court having been granted under clause 12 of -the Letters.
Patent; 1865, was confined to the cause of action disclosed in the-
plaint as originally framed, and thus the Court could not allow az.

~ amendment which would substantially alter that cause of action.
" Mr. Justice Telang, therefore, dismissed the suit with costs.- The
_plaintiff filed an appeal, which.was not prosecuted to a hearing.

On 15th February, 1892, plaintiffs filed the present suit' (No. 76
of 1892) against Foolibéi,widow of Bélardm, “carrying on business -
at Sihore, formerly under the name of Chhotamal Béldrdm, and '
now in that of Bédlirim Punamchand.” The plaint states that. -

“ élefendanb has a firm at Sihore where she carries on business;’”
- that the precent suit was brought in respect of the plaintiffs’”
~ dealings with the said Sihore firm, and plaintiffs.prayed that, if

necessary, an account should be taken of the said. transactions...

Leave was given under clause 12 of the Letters Patent, 1965

" Defendant Foolibdi tmvelsed these allégations of the plamt |
and stated that the firm had be]ono ed to Punamchand who died:
in Samvat 1943, leaving Goolibéi, a minor dauwhter, him surviving,.

~ and"that she, Foolibdi, had always denied her liability in respecte -
. of the transactions in the former suit. Plamtlffs then at once-

applied to the Court to allow them to amend the plamt by addino ‘

the name of Goolibai as defendant. . e

- The Judge (Farran, J.) granted a summons which he.subs;e~ .
quent]y made absolute, as to mfimer Goolibdi a defendant, with-

f}hberty to the plmntxfi‘s to make the necessary consequential
~amendments,  Foolibdi appealed, and the decision of Sargent,.

- C J., and Bay ley, J., is reported (see p. 466 of I. L. R.,17 Bom.)..

~The Appeal Conrt held that whatever weight there- mxo'ht be int

the objection to Goolibii being made a party, such objection could’ -

only be taken by Goolibdi and not by Foolibz’x_i. '_l'he app‘ea-l was,,.

therefore, dismissed. - L
The plaint in the p1e=eht smt was then amended on 19t11 Apul,,

“
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1893, and goolibéi's name was added as defgndant. Va‘rious"
- pleas have been raised on her behalf, which may be summarised as -

- follows, wiz.; (@) The Court has no jurisdiction to try the suit
. against her, no leave having been given.under clause 12 of the

: Letters Patent as regards herself ; (b) limitation ; (¢) she, a minor,
cannot be hable for transactions entered into by the munim of
the firm. : - :

~ Before discuss‘ing these points, it is necessary to ‘dis.pos_e of the
case as regards Foolib4i. "It is manifest she is not the owner of, or
partner in, the Sihore firm: Mr, Kirkpatrick ‘asked for a decree:

against her as “manager and trustee’” But that is not the”

) capacity in which she is sued ; and apart from that, admitting:
~that she is the only adult member of the family in Sihore who was.
consulted by the munim who managed the affuirs of the firm,
. that fact wonld not make her liable in res’p‘ect of transactions.
" entered into with the firm, and with regard to which the supposed
“owner of the firm is-sued. Attention has been called to her
" power ofattorney filed in Suit No. 601 of 1889, in which it is recited
that the * firm of Chhotdmal Béldrém has been carried on under-
my supermtendence for the. benefit of myself and the said minor
~Goolib4i.” Buta reference to the plamt in that very suit (No. 601 of
1889) shows that it was broudhb by Goolibdi, * a minor carrying:
on business at' Sihore under the name and style of-Glhotdmal
Bélazam by her next friend Foolibéi, &c.?  If Foolibdi had claimed
£ be the owner, ¢r part owner, of the firm of Chhot4mal Bélérdm,

“the plaint would not have been framed in the above terms. . The
power of attorney recites that the holder of it may use Foolibdi’s.

name as the next frz’end of Goolibdi, No doubt Foolibdi was inter-
ested in the firm: she hasa charge on it for her mmntenance,
but in a suit for an account of the dealings with the firm she

cannot be sued as ‘the ﬁun

Some evidence has been produced to show that, in Mérwar, till

a minor comes-of age, the “mother-in-law”” is owner of the
.estate. It 'is unnecessary to discuss this evidence. It is quite
insufficient ‘to disprove the ordinary succession according to

Hindu law, by which Goolibdi must be sole owner of the firm

of Chhotémal Balfiram.» )
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71896 - . It remains; they, to consider the questions affecting Goolibdi’s :
Riurparris hablhty in the present suit. Why her name was not entered in. -
'b"mng_TI.i‘g‘h: “the plaint ‘as a defendant when the plaint was filed on 15th
’:F"j:;{g““ " February, 1392, it is 1mp05.51ble to say. As shown befme her
 Goousdr, - existence was perfectly well known long before. In Suit No. 136
' of 1889, she had been joined-as a defendant on 13th July, 1889. -
Why leave was not asked under clause 12 of the Letters‘,Pa.tent; g

- when the summons was obtained in'the present suit to make her-’

2 defendant, it is diffieult to say.. However that may be, the

fact remains that when the ‘suit is dismissed against Foolib4iy

. we have a suit against Goolibdi alone, who both admittedly and

‘accmdan' to the plaint twhen the suit was filed, and when the
plaint was amended, resided and carned on business at Sihore -
beyond the local limits of the ordinary original Ju11sdxct1on:

of this Court. To- quote Mz, Justice Telang, the only juris-
diction, thelefore, which this Court can exercise over Goolibéi is -
that given by clause 12 of the Letters Pabent ”  Bub no leave -

has ever been asked for or granted ‘under that clause for the

Court to exercise jurisdiction over Goolibdi. Mr. Knkpatmck

for plamtlffs contended that Mr. J ustlce Farran’s order making

Goolibdia party must be taken as including leave under clause.

~ 12 of the Letters Patent, 1865, But,as hasbeen pointed out by

M. Justlee Telang, the order under that clause is not a mere

founal order, or one merely regulating procedure. It is intend-~
~ ed to be a judigial order, and  cannot be plesumed to have :
Jbeen ma.de when there is no record the1eof According to.
the view which has been always accepted in this Court, the
" Teave 1equ1red by’ clause 12 of the Letters- Patent ;must be

;oranted if at all, at the time of the acceptance of. the plaint;

* and cannot be granted afterwards. By section 22 of the Limit-

~ation Aet’ \XV of 18/7) the suit as ‘Tegards Goolibai must be
- deemed to have been instituted when® she was made a party: '

Then -was the-time, if at all, to apply-for leave. under.the clause,

To use the lanouaae of the clause, the ““suit ” was then “ recewed”

ao'a,mst Goolibdi. It cannot be inferred that leave was then al-

lowed or granted.. In Jairdm Namyan v, Atmdr am(‘) Mr. Justice

West was asked to draw. a similar 1nference because leave had

o OLLER, 4qu 482,
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* been granted to the plaintiff to sue as a pauper: < hut such leave”
{he said) “doe§ not by any means necessarily 1mp1y that this
“particular question was judicially considered.’ I

Mr. Kirkpatrick, for plaintiffs, quoted the case of Kastur chand, -
v. 8dgarmalt®; but that was the ‘case of misdeseription, not -

non-joinder. Here plaintiffs sued Foolib4i as carrying on-busi-
ness at Sihore in the name of B4lér4m Punamchand.” The plaint
stated that the defendant has a firm at Sihore.”  She was sued
as the owner of the firm. : She is not the owner. of the firm, but
- Goolibii is. If that be so, as Sir Charles Sar gent said, it is clear
that Goolib4i is the person liable, and Foolibsi is not liable. Foo-
1ib4i is in the same posmon as Ramldl, who was sued in Suit No.
136 of 1889 as having carried on business with other persons at
Sihore in the name of a certain firm.  But Rémlal pleaded that
he was merely the munim of a firm, and no further attempt has
been made to render him liable for all or any of the transactions
between the plaintiffs’ firm and the Indore Sihore ﬁlms or
either of them, - s o

¢ Mr. Justice Telang in decxdmrf Sul’uNo 136 of 1889 deemed it
unnecessary to consider.whether the cause of action intended to be

introduced into thé suif by amendment would itself be one _over

which that Gourt could exercise jurisdiction without leave granted
under clause 12, But it is ev1dent thab according to the rea-
sonmd followed by Mr. Justice Telang, with which.I éoncur, this-
questlon must be answered in the negative. Mr. Justice Télang
remarked that, according to the evidence of the plaintiff Harbilas,
the contract between him and Chhotédmal, in respect of the -Sihore
busmess, took place at Indore, and the transaction in respect of
which that suit (No. 136 of 1889) was brought, were entered intoin
_ pursuance of the contract. The Aundis, which formed the subject~
matter of the Suit No. 136 of 1889, are part of the dealings which
‘make up the account, the subJth of the plesent suit. Mr. Justice
Telang’s Judﬂment shows that there is abundant authority for
holding that in this Court the “cause of action” in clause 12
of the Letters Patent includes not only the breach on which the
suit is bronght, but thebontract and other circumstances, which
d;ocrether with the breach go to constitute the plamtxﬁ's right to
. @ L L R, 17 Bom,, 413, -
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E ‘ 1896-‘ g sue. Several mattexs may combine to make up a cause of actlon ¢
“Réueartéis  the County Courts Act-in England and the Letter® Patént agree
BAMRATHRAT |

v in this that they both expressly treat a cause of action as consist- *
F”ﬂ;‘;’“ ~ing of parts which may have different localities. 4
GooLIBAr, ~ ‘

In the present suit tL e account consists mainly of consign-
ments of opium made from Sihore to plaintiffs at Bombay who-
either sold the opium in Bombay and’ eredited the Sihore firm
with the amount realized, or consigned the opium to China on -
account of the Slhore firm and hundis drawn by the Sihore firm.

~on the plaintiffs in Bombay, who paid the same and debited the

Sihore firm with the amonnts. It was a mutual account, some-

times being in favour of the Sihore firm, sometimes in favour of

the plaintiffs’ firm. On these facts I cannot hold that the cause

. of action arose wholly in Bombay, and, therefore, I must hold
- that before the owner of the Sihore firm tan be sued in this Court
the leave of the Court must first be .obtained. It has not beem
80 obtamed and thus the suit must be dismissed.

-

“As counsel argued thio oother points, I will brleﬂy refer to
them. : -

R

Asg to hnntatlon, it was contended that the date of the lasb
':1tem in the account couesponds with the 16th Februaly 1889,
‘and as the suit was filed on the 15th February, 1892, the suit was. -

. W1thm time. -Bub the suit as against Goolibdi was not instituéed «
-~ till she was actually brought on the record in April, 1893. ~ Why
she was not brought on the record in August, 1892, it is impossible:
tosay. Butitis clear that, according to section 22 ofsthe Limit--
ation Act, the suit was instituted against Goolibdi when'she was .
~made a party, not when the Judge ordered her to be made a
party. It isunnecessary, therefore, to consmler Mr. Kirkpatrick’s -
argument that, according to section "95 and article 85 of the.
Limitation Act, limitation did not begin -to run till the close of
the year 1889. - But it may be remarked thab by article 85 the--
‘year is to be eomputed as in the account. - That, of course, must
~ be the Samvat year; which ended on a date corresponding. Wlth.
- some day in October, 1889, Section 25 refers to ¢ mstruments,, .
not to suits on mutual open and current accountq RN :
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But-a ‘Eurther ar crument was raised, viz., that by section 13 of
the Lmntatwn Act, no bar of hm1tatlon could srise; for Gooli-
‘béi has never vesided in British India. Mr, Dévar, for Goolibdi,
asked the Court to note that it was not admitted that- Goolibdi
-resides or has resided out of British India. Bub no evidence has
been called by defendants in this suit. Up to the last moment
it was apparently taken for granted that Goolibsi has always
lived with her grandmother at Sihore. That w ould be herV
~ natural place of residence; and, in the absence of any evidence
on'the point, I think I should be bound, if it were necessary to
decide that point; to rule, on the strength of the decision in Atul
Kristo v. Lyon and Co.®, that the suit is not barred by limitation.

- Lastly, with regard to Goolibéi’s liability. No doubt, accord-«
ing to English law, there is nothing to prevent an-infant trad-
_ing or becoming partner with a trader, and until his contract of
partnership be disaffirmed, he is & member of the trading firm.
But it is equally clear that he cannot contract debts by such
trading ; although goods may be ordered for the firm he does not
‘become a debtor in respect of them » (pen Lord Herbchell V.C,in
. -Liovell v. Beauchamp®), S :

But section 247 of the Contract Act in statlng “the position which
“an infant partner occupies, doesnot seem to accord with the English
cases. . According to the section, the infant partner, while entitled:
to share the profits of the business is not liable for the lossés.
except to the extent of his own share in the partnership property.
"His liability is a limited: one like that of a shareholder in a li-

mited company. According to the English cases, a minor is no

“more boupd by a contract of partnership than by any other
contract. Under this section it would seem that the minor’s .

share in the firm property is liable for its obligationé, whether he

 has derived benefit from the business or not (see Cunningham .

" and Shephard’s Notes on‘the Contract Act, 5th Ed., p. 474).

But it is said that here there is no case of partnership.
‘Goolib4i is the sole owner of the firm and section 247 of the
Contract Act is not applicable. That is so strictly speaking; but,
following the analogy of the rule declared by this section, the

LLoR,14Cal,457. . .(104) Ap, Ca, 607 at p. G11,
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. Calcutta High Court held in Jo ﬂws/o v. Nitty ‘/ammd(“ %hat @0
~principle- therecputrht not to be any difference between the nature I

of the liability-of an infant admitted by contract into pz').rtnelship;'

“and that of one on whose behalf an ancestral trade is carried” on

by a manager.,” - - =

In the case just éldOted,'one"Anuﬁdo died leaving two infant. -
sons and two widows. The sons and widows continued to live’

as members of a joint Hindu family. The ancestral tradé was
“carried on under the management of the widows, who being

parddnashin women -employed one "Haradhonme for that pur--
pose..” The ¢lder son after he ¢ame of age took part in the man-

.agement with Haradhone. During the sole management of Hara- -

dhone, and also during the joint management of the elder son.

_and Haradhone, dealings with the plaintiff’. firm continued, and

in the course of these transactions the defendants (the two sons)
became indebted to the plaintiffs in the sum of Rs. 4,605-11-3. ‘
This debt entirely . arose out of transactions connected with the

-ancestral business. carried on by the defendants’ family after
.Anundo’s death. The High Court decreed that the debt should.

‘be paid out of the partnership property of the two defendants..
There is no ftrace of a suggestion that the liability of the-
share of the appellant defendant—the son who was still a minor:

~when the suit was brought—in any way depended upon the fact:
“that his elder brother when he came of age had joined in the

manacfement The result would have been the same had the

“minor been the only son of Anundo. The High Court ruled, “on.
~the authouty of the decxded cases (one of which was Rdmidl.v.
~~Lakhﬂuchand) @, that the guardmn of a Hindu minor.is competentu

to carry on aneostral trade on behalf of minor; cohseqiently the

‘contention raised that the infant appellant was not liable to z mny"
Aextent for the debt in ques’clon was not well founded.

“So in the Bombay case just- quoted,,Sir M, Sausse, cJ., held:

' ktha,t « an ancestral trade, like other Hindu property, will descend

upon. the members of a Hmdu unlelded family ; and we think.
that such a family can’ B by its. fmmmgm (01 its adulb member,s,~
‘acting as manarrers) enter._ 1nto ‘€0~ partnershlp Wlth a. stranwef’

JIn’ carrying on such a tmde, infant members of the undivided

_®LL B,3 Cale, 738 " © 1 Bom. H. C.-Rep: (App.); 5Ts
. . - it -
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| family will be foouﬁ'd by all acts of the manager (or the é.d'uit{j/

members acting as managers) which are necessgrily incidental to

- or flowing out of the carrying on of that trade, whether it be.

. singly or with a co~pa1tner. - The same.principle will hold good
» “when the sole member of the Hindu family is an infant. as here,
- and the ancestral tradeis carried on under the superintendencs

,Aof the natuml guardian of the minor for the benefit of herself.

(sbe having a claim to maintenance) and the said minor., For
'fhese reasons I would hold, if-there were no bar to the suit, that
plaintiffs are entitled to have an account taken of their dealm%
with the Sihore firm, of which Goolib4i is the owner, it being open
to Goolibdi, on the account being taken, to show ‘that any items
are not fairly debitable to her firm. Findings on issues Nos, 1,
2and 3 in the negative. ' ' : c

;o : : Smt dzsmzssed with costs. .

. ~ Attorneys for phmhﬁs ——Messta Payne, Gilbert and Sayini..
) ‘Attqrneys for defendants .——\Iessr". Dikshit and Dhanjisha.

ORIGINAL CIVIL:

Before Sir O Forran; Kni J/Lt; Ohief Justice, and Mr. Justice Strachey,

ISHWARDA’S TRIBHOVANDA'S, PrAINTIrs, v. KA'LIDA'S BHA'IDA S‘-

AXD OTHERS, DEFE‘IDANTS *

: Symll Cause Com ts Aet (XV of 1882), Sec. 69——Dm‘_/ of ilze Judge in .stalwg a case
- for opinion of the vah Court—Emslence ofa queslwn oflaw, &c a comlmon_:, ’

precedent : i

{ Under section 69 of the Pr es;dency Small C‘xwe Comt: Act (XV of ISS") the ex-

istence of sfich a’question of law or usage or coustruction as therein, mentmncd is.a

‘ nbudxtmn precedent to a reference to the High Court, and if no such qﬁeahon ai‘mes,f )

the Small Cause Court has no aunthority to refer and the High Ccurt no jurisdiction
. to deal with the reference, N o ‘ : R R
The duty of drawing up txe chse,” where a Te ference is made, is imposcd on the Coux-t :
and it is responsible for'the form of. the case. < :
- CASE stated for-the OplIllOIl Cof the High Couit under sectxon 69
- of the Presidency Small Gauqe Comts Act (XV of 1882) by C W.

: Chltty, Chief: Judcre LT

-k gm:).ll Cmse G'ourt Suxt \c*
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