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. /1896, decreé of the lower Couzt we order thab the plamt:ffs suit be "
© . Sourhy . dlsmlssed with eosts throuorhoub , . -
Y \IN%J“ " S o Suit dzszmssed with costs.
RusToMIT :

| N&whomov, Attorneys for the plamtlﬁ' -—-Messw. Crawford, Burder & .Co.
e ‘Attorneys{ for the defendant :—Messrs. Craigie, Lynchand Owen.

_ORIGINAL CIVIL,

S - Befbre M. Judtice Parsons and Mr, Justice Strachey.
1806, 7 KARAMSI MADHOWJI (oRioiNaL DerENpaNt), ArrELLANT, 0.
. Pe b4 uary: 2]. - e KARSANDAS NA'THA (ORIGI\IAL PLAINTIFF), RE‘SPO\IDE\T*

Hindu Zczw-—-Adoptwn——Adoptwn directed by will—TVill —Bequest——.Bequest ta
‘the boy named, for adoption—Conditional gift on adoptwn—-Adoptwn 2 condm(m :
i ;precedent to such oy taking under the will, -

‘Where a Hindu testator divected that a ‘boy should. be taken in adophon, and
added “fo this boy, all the things mentioned in my will having been done, I gwe :
the residue of my esta‘e as his inheritance and I appoint’ hnn as my heir,” ‘

Held, that a,dopuon was a condition precedent, and that the boy ‘not ha.vmg been -
“adopted could not take under the will. '

Biresway v. A: dhit Chainder() dis tinguished,
S]lamamhoo s case® followed.

' APPEAL from Farran, J. 0 ‘

“Suit for the construction of a will. The testator Kessowji -

J édhowy, a Hindu inhabitant of Bombay, died on the 9th Febru-.

' ary, 1886, leaving a will, dated the 8th February, 1886, of which

he appointed - the plamtlﬁ' his executor. - He left, a daughter-in= -

~.law, named. Ladkdvahu, who was the widow of his predeceased .

~son Lilddhar Kessowji, and by his will he.directed that she should -

. adopt the appellant Karamsi Mddhowji, who was his nephew’s-

' son,. and he gave the reS1due of hlS estate “to tlns lad as his’

lnherltance.’ - o ]
The will directed larO"e sums to bé expended in cha11t1es andf ~
- made pr_ov1s10n for hxs grand- dauo hter Kesarbdi. - It will be found .

¥ Suit No. 185 of 1887 Appcal No. 880, i T e
() L.R., 19 Ind, Ap,101. . ®OLL®R, 12 Bom., 202, -
l3) fee L L. R., 12 Bom,, 186 g
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- Set out at length in the report of the case (see L L. R, 12 Bom
» 184) ‘The clause material to this report was the’ folIowmo —

o .28, There is my nephew, Mddhowji Kachlas son, - Kmamm

' Médhowy, now (living). He is about nine years of age.. Itis wy

“wish to adopt him as my son, If I should not be able to. do S0,

“in my life-time, then my son Lilddhar’s widow is to take the sald -
Karamsi in adoption, His adoptlon ceremony (dattvidhdn) is to

“be perfonned "My property, which may remain as a residue, after

“all' the things mentioned in my will have been doné, I give to-

“this lad as (his) inheritance. And (I) appoint (him) as my heir.
~Choru Lilddhar’s widow Ladkdivahu is to get him betrothed

: (the outlays being made) out- of my property I‘or ‘the samei

~-about Rs. 5,000 are to be spent.”

-~ The lower Court held that under the above clause. Kaxams1
. Maidhowji was not entitled to any part of the testator’s estate
until his adoptxon by Lilddhar’s widow Ladka,vahu

At the date of the decree, Karamsi \Iadhowy was a minor and

’ was 1epresented in the suit by his father and 0ua1d1an No steps

" were takeri by his guazdlan to ‘appeal. from the- decree, and in
’ 1890 Ladkzwahu died, and the adopmon became 1mp0381b1e.

On attalmno- ma]outy,\Kmramm ’\Iédhowp obtamed leave to

| appeal (see .I. L. R, 20 Bom 104), and the appeal NOwW came on

~for hearing.

. Lang (Advocate Genelal) Starling and Scott f01 the appellant —
B We contend that the appellant is entitled_ to the residue even .

: thoubh he was nob adopted The testator intended him to take -

--in any case. He is a persond designata. They cited Nidkoomons

. Saroda Pershad ® 3 Biveswar v. drdha Clunder @; S/lcunmakoos

.case® 3 Theobold on Wills, P 450. . S

- Macpherson, Inverarity and Lowud’es for the 1espondenb were

noﬁ called upon.

PARSONS, | J. —Wé agree with the Iearned Judge in holdmo- .
" $hat, as he has-not been gudopted,Kammm is not entitled to the -
. ;eSidue of the pr operty. Clause 28 of the will literally translated

(I)LR 3 Ind, Ap,"53 - (”)LR., 19 Ind, Ap,l()l
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~ 7 3886, - - isas follows .o this boy, all the things (lccnz literally business,.
Rarans: . works, things to be done) mentioned in my will having been done,.
- Mipnowdl ¥ give the residue of my estate as his inheritance and 1 appoint
Kﬁ{‘l;;\;ffis - himasmy heir.” Tha clearly means that he is first to be adopted,

: ' 'adoptxon being one of the things mentioned in the. will, - The
" words “as his inheritance ”’ show that the residue is left to him,.
because he is an -heir, Clause 46 provides for the case of his.
dying after adoption. This was the only contingency to be
"~ provided for, since nothing was left to him if he was not adopted.

' The case of Bireswar v.Adrdha. Chunder® is quite differvent..
There was clear indication there of the testator’s intention before-
" making an adoption fo give property to-the boy. Ifere there-
oW as no such intention; on the contrary it is clear the intention.
" was only to give it after the- adoption-had taken place. It was.
" to the adopted, boy, and not to the persona designate, Karamsi,
. ﬂmtthe bequest was made. Compare clause 46 of the plesent{‘

vﬂl with clause 11 of the will in that case, and the distinction

pomted out by their Lordships of the Puvy Councﬂ at- p. 107‘
-avill ab once appear. , -

Th]S case is on all fours with ;Sluinww/mo s case @, and the de-"‘
cision of the Judge following that case is couect We, thereforé,, :
" ‘gonfirm the dem ee with costs. :

Decree confir mpd
Attome) s for the appellant :—Messrs. Zittle & Co. .
Attm neys for the respondent: i—Messrs., Nanu and Hormas w- .

S L. L., 19 Ind. Ap,, 101, ) I. L.R.»12 Bom., 202.
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