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‘absence of the father 'at the time was, therefore, immaterial.

_ Mr. Justice Jardine has, hoivever, taken a differentoview, and I
understand thet- this is not a matter which can properly be re-
ferred to a third Judge, The appellant, moreover, has the right
to apply directly to the Judicial Committee, and obtam thelrv
spec1al leave to ‘appeal on good cause shown.,

" Under these circumstances, I feel that this is not an ocecasion

~where, in the exercise of a discretionary jurisdiction, I should
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press my views any further. I accordingly _]om with Mr. Justice
J aldme n the final ‘order of refusal.” - :

ORIGINAL CIVIi. .
‘ Defore Mr. Justice Parsons and, Mr. Justice Strachey.

His Hicnsess SULTA’N NAWA'Z JUNG, Prawtife, o RUSTOMIT
NA'NA'BHOY. BYRA’MJI JIJIBHOY, DEFEXDANT*

Basement—Light and air—Injunctica or damages—Specific Relief Act (I of 1877),..

Sec, 54, C’? (8)—DPrescription—Agreement to prevent acquisiticn of easement—
Not @ document erealing, §e., right in 1mmozeableproperU-—Olzmzce of acquiring -
: easement ot zmmozmble}n opea fJ—Reng!rat«on.

) The chance of acquiring a rxght to light and air f5 nob immoveable property within
the meanmv of the Registration Act; nor tan a pecuniary value be put uponit, A -
document, therefore, which limits or extinguishes the chance of acquiring such an
eaqetﬁent “does not 1equne regxstxat on,

Dhunjwboy Y, waoa @ and GQlanashdn v. _Moroba(") followed 'md approvcd as
to the cutcumstances in which the Court \\111 grint an injunction w here a right to;
lght “and air is infringeds - . 2

“Surr for 1n3unct10n " The plaintiff complained that the defend-
ant was building a new house to the south of his (the plaintiff’sy-.
house in Hornby Row, Bombay, which, when completed, woulc®.
- obstruct the light and air to the Wmdows of ‘the third and fourth
stmeys on the south side of his said house.

He alleged that the windowsin questlon were anment Wmdow
and. that he and hlS pledecessor in tltle had enJoyed the rlght

o *Smt Ko, 536 of£ 1894, Appeal No. 819
® I, L., R, 13 Bom., 252; ® I, L R;, 18 Bom., 474,
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Whlch h® claimed as an easement and as-of rloht for upwa.rds of
v\.twenty years, '

- The’ defendant denled that any easement existed: Hé alleged
'"-that the squthern windows in the upper floor of the plaintiff’s
~house had been originally opened and had since been permitted

o exist not as of right but under an acrreement originally made
‘in 1865 between his predecessor in title and the plaintiff’s p1ede-

cessor in title, which was subsequently 1ecoon1zed and conﬁrmed .

'«between the plaintiff and- himself.

This agreement (he alleged) had heen entered mto shor tly after..

-

-an addition had been made to the plaintiff’s house; and it was to
“the effect that, in case thereafter the defendant’s house should be

'raised higher than the ‘plaintiff's and the new windows in the-

LS
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" plaintiff’s south wall should be theleby obstructed o objectlon '

.should be taken, .

The defendant alleged that it was under this special “arrange~
,ment that the ‘plaintiff’s windows had been opened- and had ever )

-since emsted and he contended that the plaintiff could not now

- ~object "to their, being obstructed by the “house’ which. he (the‘f

- defendant) proposed to build.

‘The plaintiff purchased his House in° 1867 The defelidant'

"-obtained his house under the will- of his- Ura.ndfather Bylamjl s

-Jijibhoy, C.8.IL, I :
- A% the hearing, Mr, Pestonji Cawasy Who was called_ by ihe
«defendant, deposed that in Feblualy, 1865, he was asmstamt to

Byramji Jijibhoy, and that in that year he'went to see the ad‘]oms
~‘ang house (now the plaintiff’s), and after 1nspect10n made ‘the .
- +following mcmorandum which = was signed by h1m and hls\

assistant :—

.+ *Asto the house situnted at Kalckot (éwc., in Hornby Row) in the neighbourhood of
Beth Byrdmji Jijibhoy’s cligwlein the Fort, which was formerly called Mechta’s -

"Chéml the third floor.whereof is being taken down; we have this day gone and seen the -

- -shme, . And there is only one window on the said fidor in the side (Wa.ll) towards the

“xsaid chiwl. Bombav, the 20th of Februar) y 1865. - .
¢ (34) Prsroxsr CAwAsy R

-

. : : ¢ KugrsmETyr NUSSERVANIL” .

On the 11th \/[ay, 1865, the followmd letter of that ‘date was

j~i'=av11tt011 by the then owner of the pla,mtlﬁ“’ hquse (B:lklstomjlr ;
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1896, . Jamsetp Jijibhoy) to the said Byrémjl J 131bhoy, the thea owner:

SULTAN of the defendant’s house :— . ®
Nawiz June o ‘ :
v T sy T e )
RustoMst ¢ The reason of (tIus) being written is as follows: Upon the house of Bhsi Pestonii

Niwiouov, - Merwdnji Tobak adjoining your (house) in Hornby Row purchased from the heirs of’.
 Rustomji Mancherji Bangali which I have purchased from Bhéi Saheb Kharsetji:
Furdunji I haye now raised a fourih storey and have placed windows on the south

 side thereof,  As to these wmdows at the time when you shall build the neighbouring -

house higher (than mine) I shall not raise any objection in respect of the above-men.
tioned windows on the south .side which may be shu up, And should I raise (any),
the whole is to be considered “as null and void, ‘This is the solo requeste.  The llth- ‘
of May in the year 1865,” e

The plaxnmﬁ' as above stated, purchased his house in 1867

On. the 4th September, 1867 Byrémji Jijibhoy wrote the fol-»
1owmg letter to the plaintiff’s agent :—

“To HA TsMAIL HA4st Hazrs, Esq,. ‘
¢« Agent for the Jamaddr of Hyderabad, 'Bombay. .

.
.

% Dran E1p,—Learning that you have purch'ased for the Jam&d4r the house No. 7 in«
“Hornby ng from the trustees of the . estate of Mr. Rustomji Jamsetji Jijibhoy, I take-
this opportunjty of drawing your attention to the correspondence that has passed

between myself and Mr, R. J. Jijibhoy respecting the windows and projected kinframes.
- opening on the north of my property, No. 6, Hornby Row, wherein the said Mr. R, J..
. Jijibhoy has agreed to thiow no obstaclés or hindrances of any Lmd whenever 1.
required the said windows and their projections to be blocked up ; that wntmo is insuffi-- -
" cient. I asked him in my letter dated 17th May, 1865, to send mea more particularised
paper to the above effect, but owing fo different eir cumst:mces of that gentleman’s.
affairs the magter rests still incomplete,

« % But as you are now the aggnt for the present proprietor of the said house I shall:
thank you to pass me agreemert ot writing binding the proprietor, his heirs, executors, -
adm;nxatratorq ‘and-assigns to block up the said windows. and the projected kanframes .
“any time I or my heirs, exceutors, administrators and assigns shall demand a.nd require-.
" the same to be done without hmdmnce or delay on your part,

= 4 In the absence of such an agreement or wntmg to the above effect forthcoming-
“from you within a reasonable time, T shall be compelJed to have these windows blocked”:
“up and the kanframes removed at once; although Ihave notthe slightest intention of”
adopting this conrse, I should ‘like o have the busmess done in a regular and strawht- ‘
foxward manner, pleventmg thereby any unpleasantness hereafter.” .

-

On the 23rd November, 1867, Byrdmji Jijibhoy’s solicitors.
wrote the:following letter to the plaintiff’s agent, enclosing copies:
of the letters of the 11th May, 1865, and the 17th May, 1865 =
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“ To HAsr Tsardrn H4s1 Hadss.

¢ 48, —With 1e’i‘ercnce to your lettor to our client Mr, Byrém;x mehoy of the 5th’

Septembex last, a,skmn- for a copy of the correspondence. thab took place between My,
’ Rustom;;x Jamsctji Jijibhoy and our cljens, to enable you to- reply to our client’s letter
"~ fo you of thedth September last, with reference to the house No. 7 and the windows
and kanframes openiug on the north of our client’s adjoining propert‘y, No, 6, Hornby
Row, we are now instructed by our sa.ld client o entlose you copxes of the original

Gujarati letters, and to inform you that we have had instructions to prepare an dgrees

ment for your signature to secure to our client the full enjoyment of his rxghts S0 a8
to avoid the necessity of his blocking up the windows and removing: the kanframes,

which Le is unwilling fo do if he is sufficiently protected by an agreement, This letber

as also that of our client to you of the 4th September last are wntten without pre-
Judice to our client’s ncrhts. :

~ Byramji Jijibhoy’s sohcltms wrote again to the plamtlﬁ"s agent
on the 26th February,1868, as follows:— =
" «Dpsp S1r,—Mr.-Byramji Jijibhoy has instructed us sto prepare the necessarv agrees

ment relating to tho windoews and kanframes overlooking his property ab Rampart Row
to carry out the arrangement come t6. Kindly let us know who is the legal owner of

the property and the windows and kanfxames that we may insert his name in the agrees -

nent the draft of which will be sent t6 you for approval,”

- On the 98th February, 1868, the plamtlff’s acrent sent the
, followmw reply through his solicitor :—

v

* In reply to your letter of the 26th instant to the addresds of our, client Hin Tsméil _7
H4ji Habib, we beg to inform you that the legal owner of the house referred to in your ¥

letter is Jamidar Awad bin Umar, who is now in Arabia, snd our client has no power
10 execute any such agreement as.is referred to in your letber, but our client will, if
you wish it, give your client a GuJaratl note, in the form your client has obtained
from Rustomji Jamset]i Jijibhoy, until the return of Jamdddr Awad, when the arrzmge-
ment your client wishes to be made will probably be carried out.?””

On the 17th March, 1868, the plalntlff’s agent wrate to Byrém}l
J 131bhoy as follows.:—
¢ To PArs1 ByrAur JIIBHOY.

"« Written by H4ji Tsmail Hi)x Habib, To wit. As to your one house beanno' No, 6
situated in Hornby Row, which has been purchas:d from Pirsi Didﬁhhoy Rustonm

Nowroji Bangili, on the east side thereof is Jamadsr Awad Bin Un‘m s house, whicl -

said house the said parby has pmchased from Seth Rustom;l J amset;x Jijibhoy., 'And
the windows and the kanframe (weather board) of the said honse open towayds your
Asuie you have a nO‘hh to sbut up the said windows and kanframe (weather board), And
whenever you may | bmld your, house, I am not-to raise any ob;gectxon whatever to your

shuttmv up the same.” .

Early in 1870 Byrdmji J 131bhoy again wrote to the plamtlﬁ"
agent to have the agreement respecting the windows of the
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» 1896.  plaintiff’s housé,‘\w‘l{ichtbpened on his property, prepﬁré’;l and to .
< SU&J:r%g v furnish him with a draft for approval. In reply, be was- mform-
7 A“i”i,z. e ed that the agent had not authority to sign any. such agreement,
,\YR,U'ST"M“ ~ but that the plaintiff was expected- to come to Bombay in a short
Nixdpmoy., . N
timé, and mwht then be apphed to. -

On the 31st March 1870, Byramp Jijibhoy wrote the followmo-
lett'er t‘O the pla.mtlif’ agent :—

« I requost your. earliest attention to my letter dated 23rd instant, which 1 remains -
_unieplied, Please urge Jamsdir Awad Bin Umar to complete this long-standing matter
as soon as possible, -If be is to remain away longer from Bombay kindly ask him to
~ empower you to execute the requisite writing, It is beeause of our personal friendship-
’ tha,t I have allowed this matter-to stand over for such a'lonrr time, or I wounld have
othelwxae blocked up the Wmdows and removed the kanframes ere this.” .

1o reply to this, Byrdmji Jijibhoy was referred to H gji Adam
Isak who had then become the plamtlff’s avent

“The correspondence was then continwed with, him, but nothmm
as done, ~On the 2nd November, 1871, Byrémp lebhoy w1ote
“to him as follows — ,
’ ¢ Bombay, daled 2nd Nm-ember 1871;.

¢ Sprm HAJI ADAN ISAK,
-#Jamddir Awad bm Umal s Agent, Bomb'm) . o

o To wib, In the course of neaxly 2 )em and a balf that has now elapsed, I lmve often
written to you to the effect as follows :—There is the property of the said Jamédsr
%in the vicinity of my house situate in Hornby Row, and the windows on the south {side) .-
. ‘thereof have been made to open projecting over my property (which was not at all the-
_ case before). I asked for a writing from you making arrangements in the matter, but
* you have nob as yet sent any satigfactory answer in respect thereof, and you often wrote :
and you often communicated to me verbally the same answer to the effect that the
. Jamaddy was to come and that you-would settle the same when he comes, but nothing
" has been done in the matter. I, therefore, by this give you final notice that should you .
fdil to come to a é,atisfactory arrangement as rogards me (in the matter of these
- windows)- within' fifteen days from this date, I will, without delay, by legal steps, at
‘ _once close y our windows and ¢ kanframes’ (3 weather boards) and as to whatever
: expenses may be incurred by me in £he matter thereof you are responsible for the whole -
of the same and you are hound to bo answerable for the same. I, therefore, think that: -
"now ¥ou “will not make the least delay in the matter. Relying upon your word; I
. waited for 5o many months, but it cannot-be done heyeafter. Do you please note the
~ same, Please reply to thisletter immediately This is the sole representation.” ‘

On’ the 17th July, 1872, Byramp d]pbhoy again wrote as
f0110W5°
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el e "“BombaJ, dated the 1m ofJuly 1872.
g SEri Hisr Apam IsAx, - ’ :

“ Jamidir Bwad bin Umay’ ’s Agent, e >‘ "

>

~1 % To th I am extremely sorry to writé tha,t a.l»thourrh you are a 1espectable man and

e
" asee. -

SwerTAN

: Nawiz Jund

LA

* RUSTOMJFL

merchant the promise that you very often gave to the effect that you would write to,* I\ANABHOY' .

. 4heJ amAd4r in the mattor of the house belonging to J: a.mddér Awad bin Umar- sxtuate

in the vmmlty of my house in the Fort, and the windows and kanframes (Weather '
“boards) whereof open over my propertys and get (him) to come to an a1ra,n°‘ement )

~ With me. * But as to the same you have not up to this day fulfilled your promise, and

-1 took you to be a respectable man andput up with the same for nearly two years,

But now I have at length got tived and am obliged to write this strong’ letter, Thé

svhole blame in respect thereof is on you. \ow Thave written this last letter, and hope,
_ that without the slightéss farther delay you will at’ once pass in writing and deliver

(to me),the mstrument which is required (to be pa,ssed) in the matter of the wmdows of
your house, aml should you perhaps £ail to do so w;thm fifteen days, 1 will take such
“steps as may be proper acconhntr tolaw and recover from you all the 1oss an(l costs,
“&e., in respect of the same,

“ Even now I again request that _you will su1ely get the work doue, anrl I hope do it
in o way which will not give rise-to any lengthy dispute between you and e, Please
1eply to this letter immediately, This is the sole representatlon

K Written by (your) seuan* Byxé.m]l J xlxbhoy who:e salutatxons you will be pleasbd:

. to read,”

The plamtxﬁ’ filed this suit on the 12th: October 18340 praying

for a declaration that he was entitled to free and uninterruptéd.

_ aceess of light and air to the windows to-theé south and west side

of his house, save in sofar as the same was obstructed by the
defendant’s old house, and for an 1n]unetxon, &e,

' The’suit was heard by Farran, J., who found that the arrange-
ment evidenced by ‘the letter of the 11th May,- 1860 and the
17th March, 1868, was a temporary arrangement. which was ter-
‘minated by the defendant’s letters of the 2nd November, 1871,

and 17th July, 3872. . He, therefore, held that the plaintiff had

acquired 4 prescriptive right to light and air through the win~
dows in the south wall of his’ house.

= He, however, held that followm(r the rule'in Lisboa’s case® He

~ ought not to. grant an injunction, but he awarded Rs, 4,50‘0 as. -

damawes to the plaintiff. R

. The plammﬁ" appealed, contending that he was entitled to an
v 1n3unetlon or that, if not, the damages ‘were madequate and
-should be mcwased o :

o . B ‘M 1, L, R., 13 Bom,, 252,
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The defendant ﬁled cross-obJectlons to the decree, E:ontendma‘ '
- that the plamtlff had not acquired any .prescriptive right or. -
“easement to the light and air which he claimed ; that the ‘agree~
ment of the 11th May, 1865, continued in full force, and was a

" “* good answer to the suit, and ‘that the suit oucrht to have been:

dismissed with costs. -

*. Lang (Advocate Genera,l) (Seott*with him) for appellant (plain-

tiff) -—The Court below ought to have granted an injunction.

It followed the ruling in Diunjithoy v. Listoa™. We contend

that case is wrong and ought not to be followed. The law in
India with reference to rights to light and air is the same as in
‘England. We rely on Gr cenwood v. Hornsey®; Shelferv. City of .
London Electric L@ghtm ¢ Company®.; Martin v. Price®; Ghanashdn -

. Nilkant v. Moreba ®; Dent v. Auction Mart Company®; Aynsley -

v. Glover® ; Specxﬁc Relief Act (I of 1877), sec. 54, cl. (). .
The\ damage done to the. plam(nﬁ"s building is so great as to
Justlfy an 1n3unct1on : ‘

Imen arity - (with him Macphm 5010 and Lowndes) for the re-
‘spondent (defendant) :—We have filed cross-objections to the lower -
Court’s decree, for we contend that the plaintiff never acquired -
any right to light and air, and ought neither to get an injunction
or damages. - We contend that our right to-build was always re-

- served to us, and that the agreement to this effect was never put

an end to. . The plaintiff .had notice of the agreement and. was -
‘bound by it—Bewley v. Atkinson®. But in any event this is
no case.for an 1nJunct10n The rule in Dhun]zb/zo _/ v. Lzsboa(l)

apphes

Lzmy, in reply —-Thexe Was 1o completed ag1eement that the
defendant should have a right to build on his land so as to block.
ip the plaintiff”s windows. If there was, the documents evi-
dencing it are 1nadm1531b1e as they were not registered. 'This
objection was taken in thé Court below.’

PaRsoNs, J.:—As indicated by us dunnrr the heannO" of thlS -

appeal we seeno reason to differ from the ruling of this Court in-

@ L LR, 13 Bom,, 262, " ® L L, R, 18 Bom,, 474.
®330nD, 471 . ©® L.R., 2 Eq., 246,
@ (1895) 1 Ch., 267,322, . @ L. R,, 18 Eq., 54, 552,

() (1894) 1 Ch., 276. S @ 13ChD, 283 . -
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Izsboas cdsea) Whlch was followed in the case "of - Glmnas/mm “o- 1896,

“Nilkant v. Morola Rimchandra®. We consider that the principle - W

entneciated in those cases, viz., that an’ injunction” will only be ™ N“W‘&z Juie
- granted where the invasion of *the right or enjoyment: is such RUSTOM“, v

© NAxABHOVE

* ‘that pecuniary compensation would not-afford adequate relief, is ° -

-a correct interpretation of section 54 of the Specific Relief Act

(@ of 1877), which lays down the law binding on the Courts in"

this country, To Courts subject to that Act the English decisions |

cited have no application. We have, therefore, only to see whether

the present case is one in which adequate relief. can be aﬁ'orded

by pecuniary compensation. On this point we agree with the

learnéd Judge who tried the case that it is. No very serious
~ damage Has been done to the plaintiff's house. No room has
- been rendered uninhabitable. Two rooms have been made some-

what darker’and hotter than they were. The result has i)een

" that the letting value, and, therefore, the market- value of the pro-

© perty, has heen somewhat reduced. The learned J udge has taken®

the loss of rent to be about Rs. 20 a month, and this seems quite

correct. He has awarded damages on that footing, -capitalizing

"the amount at twenty years’ purchase. This, we think, is too little,

‘We think the perlod of twenty-five years’ ‘should be taken, or

rather that such a sum ought to be awarded as would, if invested

_in Government paper, produce Rs, 240 a year. We thmk the

da,macres should have been Rs. 7, OOO

. Tulmnfr now to the- only other pomt at i 1ssue ‘we ha\ e to see |
‘whether the plaintiff has been rightly found to have «a,med by '
prescription the easement’of light and air that- he claims.. His
enjoyment is admitted. It is contended only that he enjoyed by

~agreement, with perrmssmn and on sufferance. .

~

The evidence on this point is purely documentary’ and musb Be
. seb out at length. The first document is the Ex. 1 and i is a letter
"+ written on the 11th May; 1865, by the- plaintiff to the defendant
- (I say plaintiff and defendant Yor sake of brevity, the real parties
to it being- their predecessors in title): Initthe plaintiff says that
he has purchased a house next the house of the defendant, and has
ralsed a fourth storey and placed Wmdows on the south side of lt

B

I, L R 13 Bom , 252, : (2) 1, L R 18 Bom,, 474.
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- and he promxses “to raisé no objection to these wmdows ‘being shut
" (blocked) up when the -defendant’ builds his houge higher.. The'

" learned Judge wrote no’ Judwment but we are informed that in

his oral Juclornent he treated this‘as an agreement between the
parties which would preventr the plaintiff acquiring any casement’
of light and air so long as i continued i in force. .

Thl% view is not contested by the plamtlff’s counsel, who, how-
. ever, has’ aroued thas, the document relates to the windows on
the fourth stor ey only, and that under it there has been no bar -
to’ the- acquisition ‘of an easement in respect of the windows on _
the third étorey We cannot assent to this argument. There
has been in-the case a confusion-throughout between what is &
floor and What is a storey, arising from the use of these words as
if they were synonymous The house of the plamtlﬂ' consists - o£
fivefloor's, that is, of a ground floor and four storeys. . The fourtli
storey merttioned in‘this document is really the fourth storey or-
“ the fifth floor. In future we shall use the w01d floor inf speakmm"
of the House.

In this' document, then, the bulldmg of the fifth floer is-men-,
" tioned. There was only one window on the fourth floor before the _
fifth floor was added. (See the memo.» Ex. 1 at p. 119 “fh,eleu
 floor is used for and instead of storey.) It is not shown that any
easement had been acquired in respect of it. The other windows )
that- are now on the-fourth floor were added at this time, the
iourbh, floor beirlg pmctlcally rebuilt. * As we construe the docu-:
~.ment, the words “in the south side thereof " relate fo the south -
side of the house and not merely to.the south side of -the fifth
floor.  This is clearer in the vernacular orig inal than in the
: translation. The. true -translation is “on it (i.e., the house) I
“have raised a fourth storey and on. the south side of it I have -

i_, placed wmdows Thus the document covers all the wmdowé

- on the south .sude of the house, whether on the fourth or the fifth
" floor, - In any case, it must be so ;- for as the .result of blocking
up the windows on the fifth floor would of necessify be.~thé
* blocking up the windows on the fourth floor below them, the power
_given. by this document to block up- ‘the windows on the fifth floor:
»muct include the po\vex to block up those on *he foul th ﬂoor also.

A

(1) Am’c P, 105,
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So far, therefore as this document i8 concerned its meanmw 1s

0bv1ous and the case is clear, It constitutes a ‘contract or amee-

- Tnent between the parties, in pursuance of which the plaintiff is”

~allowed to enjoy the access of light and air thrugh the windows
_on the south side of his house, in return for iwhich he pronnses
Vthat’ he“will nob raise any objection to- those windows being

- house. .

blocked up when the defendant should rebulld and. raise his.
house. 8o long, therefore, as that promise remainted in force the

. plaintiﬂ’ could acquire no easement in respect of these windows:

as a(ramst the defendant w henever the lattel chose to raise hlS

The queétion'then arises, was the promide é\'el put an end td,

and if so, when. It is not-contended that the plaintiff ever with- -

drew his promise. It is only argued that the defendant himself
put an end to the agreement by.his own conduct, and this, we are

informed, was the view adopted by the learned Judge who tifed -

the case, It is difficult to see how the defendant alone could put

~an-end to the agreement. He could, of course, tell the plaintiff

that he no longer held him bound by his promise and proeeed to

* VBreak his own part of the agreement, but anything short of that

‘could hardly absolve the plaintiff from the performance of his
promise at the specified time, still less convert the plaintiff's

»

~enjoyment of the light and air that he had - obtained - by the }

- saying that R. J Jl_]lbhoy had agreed to throw no “obstacle or-
: hmdranee of- any kmd Whenevel he 1equ11ed the W mdows to be

agreement on the strength of his p1om1se lnto an en_]oyment of it

- as an e.xsemcnt

-In order, however, to see What actu_ally took place, Itl.le‘ facts
must be set out. The plaintiff bought the housein 1867, On the

4th September, 1867, the defendant writes to the plaintif’s agent
“the letter Ex. 11 (anfe p.706.) Init he says that the writing of

the 11th May, 1865, is insufficient; and asks theagent to pass “an
arrreement bmdmcr the proprietor, his heirs, executors, administra-

“tors and assigns to block up the said windows-and the-projected
N 'kanfra.mes any time I or my- heirs, executors, administrators and
~.assigns shall demand and require the same to be done withouf

hindrance or delay on your part.” No doubt the writing of -
" 11th May, 1865, was -insufficient if-the defendant was right in’

1896,
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~ blocked up, because the pmnuse of 11th ‘\[ay, 1865 1e1ated only

to the event of the defendant’s raising his house. That promise
the defendant had got.- By this letter he shows no intention of .-

giving it up : on the contrary he keeps it and asks for something

more. That is, we think, the effect of this letter,

In the Ex. 6, on the 5th September plaintiff’s' agent -asks for*
copies of the correspondence between the defendant and Jijibhoy.
These are serit on the 23rd November, 1867, (Ex. 12). On the .
"26th February, 1868, defendant asks of plaintiff’s agent the'na,me '
of the owner of the property for insertion in the agrecment heis
having prepared'to carry out the arrangement come to félatino-- )
to the windows and Kanframes over looking his property (Ex. 13)
On the 28th February plamhff” s aaenbmforms the defendantof the -
name of the legal owner, says that he as agent has no power to
execute such an agreement as defendant meﬁtidns, but expresses -
. his willingness to give a Gujariti note, in the form the defendant
has obtained from R. J. Jijibhoy, $ill the return of - the plaintiff, .
when the arrangement defendant W1shes to be made will probably
be carried out (Ex 14).

- On the 17th March, 1868, plamtlﬁ' s aoent signs the Gularatl :
note, which is as follows :—

(ng Lordshlp read the note Whlch is given above(l) and eon-

L

Tt will" be: observed that this awreement goes much -further,

“than the Ex. 1; for, in addition to the promise of not.objecting
. to having the windows blocked up whenever defendant raises

his house, it contains an admission of defendant’s right to shut
. .up the windows and frame that open towards the side of the

defendant’s house whenever he likes. It thus contains the orig 1na1
 ‘promise of 1865 and.the additional ploque ‘demanded by defend-
‘ant in 1867,." This agreement has never been repudiated by the
. plaintiff, and it has not been shown that his agent had not full

_ power to pass it. £

“The only contention raised in this Court in: respect of it is that
1t was wrono'ly admltted in.evidence,not being registered. “That
contention 1s not in our opunon, a souud one. An easement oﬁ

(1) Antep 707. o ~
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_‘meant, Here no casement oxisted, for none had been acquired
~at the time. The document, therefore, does not create, declare,

. assign, limit or extinguish, whether in present or in future, any .
right, title or interest in immoveable property. Its effect may .
be to prevent such a right being-acquired, but it does not of itself:

“light'and air, no doubt, is immoveable property within the: mean-- s
“ing of the Tndian Remstmtlon Act, 1866, but'it must be an ease-
~ ment, an acquired right, not the chance of acquiring one that is

* limit or extinguish any such right. Neither can it be said that

because the right, when .acquired, was worth more than Rs, 100,
the chance of acquiring that right was also- worth more than’

- Rs. 100, We are, therefore, of opinion that the document was
- rightly-admitted in evidence, :

- The defendant, however, was still nob sat1sﬁed and he writes
another letter to the plaintiff’s agent on the 14th Februmy, 1870.

This letter is not on the record, but it is answered by the letter: A

of the 24th February (Ex. 14), in which fhe plaintiff’s agent says

- “that his power is insufficient to “enable hlm to sign the formal

a«reement asked for but that- he will let the defendant LnOW_ )

 when the plaintiff comes to Bomba,y, and that he can then arrange

with him. On the 3ist March the defendant writes to the

" plaintiff’s agent again asking him to urge én_ the plaintiff to

'defendant as follows :— - - S e

.~ complete the matter. - He efids his letter:in these words: .“It is

‘because of our personal friendship that I have allowed this

matter .to stand over for such ‘a long time, or I would have
otherwise blocked up the windows and removed the kanframes -
ere this,” ((Ex,15) A char;ge-‘of agency then took place (Exs. b,

16 and 17). s
On the 16th of May, 1870, plamtlff’s agent Wmtes to the

s %1 have received two notes from (gou), respected Sir, the first dated the 2ud of Aprii

and the second dated the 30th of April.  On a perusal thereof I have noted the parti- -

culars. - It was written that an agreement according to what you write should be made .
in respect of the Jamdir’s house, bearing No, 7, which is situated in ‘Hornby Row. -

But as I had no ‘power’ to make an agreement in’ accordance therewith, I wrote to,

game myself,” Jamaddir Awad, the owner of -the said house, hag writtenl & reply

‘agrocably to tfis. And when he will coms. I shall let you know. Do you be p]ea,sed
* o make such arrangement as Jou may wish to make with him.* - (Ex; 7.},

K3

+o-Jambddr Awad at Hyderabad. He bas sené a reply to e as follotws —~1 am to
come to . Bombay ; when (I come), on personally seeing {the premises) I will make the *

R

“ .
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I‘urther correspondence ensues which need not be seb oub

- (Exs. 18,19, 8, 20, ‘21, 9). On the 2nd Novenfiber, 1871 the
defendant writes to the plaintiff’s agent as follows : — -
Lu, therefore, by this give you final notice that should you fail to come to 2 satlsfactory
mlanwement as re"ards me (in the matter "of these windows) within fifteen days from this-
date, T will, without delay, by legal steps at once close your windows and * kanframes” -

) (three weather boardé),_and as to whatever expenses may be incurred by moin the matter
*thereof you are responsible for the whole of bh., same, I, therefore, thipk that now you -
svill not make the least delay in the mattcr »° (Ex, 22, ‘ R
Nothing, however was done on.this letter. On the 17th J uly,' ’

1872, the def ndant writes again to. plamtlﬁ” s agent in these

" yords :— ‘

“1\ow I have writtent this last letter and hope thaf, without the slightest farther delav :

- you will af once pass in writing and deliver (to ‘me) the instrament which is required ((-,0
’ b passcd) in the matter of the wiridows of your house, and should you perhaps fail to -
“-dlo 56 within ffteen days I will take such steps as may be proper according to law, a.ld
_“recover froin yon'all the loss and costs, &c., in respect of the same.”

" . To'this plaintif’s agent replies on the 19th Ju]y 1812 He

~- says, as before, that hehas no authority to make the agreement

himself, he explains that the plaintiff owing to business had not

* been able to eome to Bombay as he had intended, and he sumrests
- that the: defeﬂdant should write direct to the plaintiff.

- “We ha\e no Mmore conespondence put in, so that appmently
“the defendant did not write to the plaintiff, but was content to

leave m‘ltters where they were, and to remain satlsﬁed w1th the
: —ameement of the 11th May, 1865, and of the lzth March, 1868

'We ale, however asked- to come to the conclusion that, by
‘reason of these letters, and more especially of the threats used by

- the defendant in these letters, he had absolved the plaintiff from -
the pelformance of the promises that he had made, and that the
%:1eements between the parties had come to an end; and that
the plalnmff had gained the easement he claims by peaceable
“enjoyment of the light and air sinde 1872.. We are of opinion
that the facts do not Justlfy such a. conclusion. We consider -
that the pr01mse of 1865H.1 isas binding on the plalntlﬁ‘ now as 1(; was’
on the day ib.was made. In our opinion, the defendant has never '

. absolved the plammﬁ from the perfom)ance of that Promise or

. put an end to that ao*reement » on'the contlaly whlle tfreating it -
~asin forCe he has always been demandmm somethmrf more, “I(-,

.
. .
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~is true,” he ; saays to the plaintiff, ¢ you have promlsed not to oblect

* additional demand, he might now be entitled t6 keep his windows -
E open against any- other contingency than that of the defendant’s
- raising his house, bubt against that contmwenev he would. be
.bound by his agreement. As a mabter of faet however, the

“the agrcement that the plaintiff asks for (Ex. 7). Of course, .

-“to my blocking your windows when I raise my Louse, but that i is

" not sufficient. I'want you to agree to block those windows up
- whenever | ask you to do s0.”  He succeeded in getting such an.
_agrcement from the plaintif’s agent, but not. from the plaintiff
“himself. He nowhere, however, releases the plamtsz from_the :
- performance of bis promise, and the plaintiff never demes 111'3 '

liability to perform it, or vefuses to pass the wleement demanded
by the defendant. )

~ o put the plaintiff’s case ab its hwhest 1f he had 1esxsted the

plaintiff has never resisted the demand of the defendant. No-
svhere does it appear that he has ever denied his liability to

~ perform his promise or asserted any right of his own in.contra-
vention of that promise. - He was fully informed by his agent of -
. all that was being done (Ex. 8). He repudiates'none of his acts ;

on the contrmy he consents, when he comes to. Bombay, to. make

had there been anything for the p]‘untlff to do in the perform-

“ante of his promise, and had he in consequence of the threats
* of the defendant or. otherwise ceased to do that thmg, the case

might be different—DBewley v. Atkinsonr °. But here he had

nothing to- do. It behoved hun, therefm e, if he Wxshed to avoid

the performance of his promise, to repudiate the agreement d1s~_

tinctly and openly. . No mere lying by would under the circum-
stances have any such effect. ~His final silence to the final thr eat of
the defendant does not'show that he in any way repudxated the

: ‘agreement,, At the most; it shows that he would not do more-
than he had already pxomlsed to do, while the forbearance of the -
: defend'mt to carry out his threats only shows that he ivas content.

to leave matters where they were, and that he had decided not to.
per51st in his demand for a further and more sufficient agreement.

~ Upon the facts, therefore, we are of opinion that the suit of the-

' vplamblff fails and ought to have been dlsnn:sed, and reversing the 7

LD 13Ch D, 283,
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. /1896, decreé of the lower Couzt we order thab the plamt:ffs suit be "
© . Sourhy . dlsmlssed with eosts throuorhoub , . -
Y \IN%J“ " S o Suit dzszmssed with costs.
RusToMIT :

| N&whomov, Attorneys for the plamtlﬁ' -—-Messw. Crawford, Burder & .Co.
e ‘Attorneys{ for the defendant :—Messrs. Craigie, Lynchand Owen.

_ORIGINAL CIVIL,

S - Befbre M. Judtice Parsons and Mr, Justice Strachey.
1806, 7 KARAMSI MADHOWJI (oRioiNaL DerENpaNt), ArrELLANT, 0.
. Pe b4 uary: 2]. - e KARSANDAS NA'THA (ORIGI\IAL PLAINTIFF), RE‘SPO\IDE\T*

Hindu Zczw-—-Adoptwn——Adoptwn directed by will—TVill —Bequest——.Bequest ta
‘the boy named, for adoption—Conditional gift on adoptwn—-Adoptwn 2 condm(m :
i ;precedent to such oy taking under the will, -

‘Where a Hindu testator divected that a ‘boy should. be taken in adophon, and
added “fo this boy, all the things mentioned in my will having been done, I gwe :
the residue of my esta‘e as his inheritance and I appoint’ hnn as my heir,” ‘

Held, that a,dopuon was a condition precedent, and that the boy ‘not ha.vmg been -
“adopted could not take under the will. '

Biresway v. A: dhit Chainder() dis tinguished,
S]lamamhoo s case® followed.

' APPEAL from Farran, J. 0 ‘

“Suit for the construction of a will. The testator Kessowji -

J édhowy, a Hindu inhabitant of Bombay, died on the 9th Febru-.

' ary, 1886, leaving a will, dated the 8th February, 1886, of which

he appointed - the plamtlﬁ' his executor. - He left, a daughter-in= -

~.law, named. Ladkdvahu, who was the widow of his predeceased .

~son Lilddhar Kessowji, and by his will he.directed that she should -

. adopt the appellant Karamsi Mddhowji, who was his nephew’s-

' son,. and he gave the reS1due of hlS estate “to tlns lad as his’

lnherltance.’ - o ]
The will directed larO"e sums to bé expended in cha11t1es andf ~
- made pr_ov1s10n for hxs grand- dauo hter Kesarbdi. - It will be found .

¥ Suit No. 185 of 1887 Appcal No. 880, i T e
() L.R., 19 Ind, Ap,101. . ®OLL®R, 12 Bom., 202, -
l3) fee L L. R., 12 Bom,, 186 g
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