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prove a loss; if it fell, he could not, as he conld without Toss pub

himself in his original position by purchasing merchandize of the
.same quality. In the case of an intermediate avytficle like pearld,
.unless there were a rise in the market, he could purchase similar
pearls ab the same rate. The damages would be the espenses of -
the sale and of the répurchase. In all cases alike, howeyer, the

- principal must preve his damages; and if he can show none they -

can be no more than nominal. On this .point the Court below
has, in my opinion, come to a correct conclusion. If Mr, Tyabji’s
argument were adopted, his measure of damages must, I think,
logically be applie& to all classes of goods alike ; and applied to
ordinary merchandize, it would amount almost to an absurd1t§
In my judgment it cannot be applied to any.

‘ ~ Attorneys for plam‘mff (appellant) ——Messrs. Tyabﬂ mzd Daya-
bhai. : : :

Attomeys for defendants (respondents) :—DMessrs, Biown amZ‘
Moir, . ' : -

ORIGINAL OIVIL.

- Before My, Jﬁhetice Parsons and Mr. Justice Strach o
NAOROJI NUSSERVVA’NJI THQONTHI, PLAINTITT, ©v KA’ZI qIDiCK
MIRZA, Derexpavr®* - - .

E Official Assignee and creditors—Position of insolvent with respect fo property

acquwed after personal discharge—Agreement Uy credilor not {o_oppose final

v - discharge— Validity of——L’chelwc—U:zi/ ue reczlal in bpml—Oo:m adiction by
i obhyor allowed. = o ', : .

T An aﬂreement; by which an insolvent who 11‘15 obtamed his personal but nob b's
‘ﬁnal discharge, without notice to the Official Assignes or his other credibors, settlesthe
clmm of one creditor, and by which that creditor agress not to oppose his final discharge,
ss void as in fraud of the creditors and as 1nconsxstcnt with the 1011(y of the Insol venb
Debtms’ Act. : E

*Ina suit on o bond contammw such ‘an agreement; evidence is admissible on- behalf .

g Of the obligor to prove that a 1e01h1 in it that all the other creditors hwd been sevtled
mth was untlue. . .

# Small Cause Court Reference, No, <=t 17275762 of 18 5.

" Insolvent—Debt incurred before msola:ency—Bond given after personal discharge im,
respect of—Private settlement with creditor; validity of—Absence of -notice to ..
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. Though no cie<11t01 is ’bound to oppose the final dxscharve of ai msolvent yeba -1896.- -
_pnsa,te agreement by a creditor with the insolvent, by which in consideration of a -

-money paymens the creditor binds himself not to oppose, is void as opposed fo the ¢ Nsonos N,

-Tyooxrux
policy of thc Insolvent Debtors’ Act and as in fraud of ereditors, et
: ; Ka'z1 S1p10%
CasE stated for the opinion of the Hloh Court under section 63 AMinzse

- of the Presidency Small Cause (‘omts Act (XV of 1882) by
€. W Chltty, Chxef Judge.. The case was stated as fol]ows

(1) 'This was a suit blouﬂht by the plaintiff to vecover f10m
the defendant a sum of Rs. 1,600 alleged to be due to him under
~a bond passed to him by the defendant and dated the 7th June
1893, ‘

“(8) The facts of the case, toovcther with the reasons f01 my
: decxsxon, are fully set out,in my judgment.

“ (3) A copy of the bond is annexed hereto.

« (4) The ques’uons for their Lmdslnps cons1delatlon w1ll b
three in number : —

“ (i) Whether a debt which has been inserted in an insolvent’s
schedule, and in respeet of which he has obtained his personal
discharge, and which has, moreover, been included in the judgment
entered up against him, in favour of the Official Assignee, can form

) a good considérfmtion for a new promise to pay the same debt?

“(ii) Whether evidence was admissible to contradict the recital

. .contained in the bond that all the creditors of the obligee (sic)
(other than the plaintiff) have been settled with ?

“ (111) 'Whether, if such evidence be admissible, and 1t is shown
that all the creditors (other than the plaintiff) have not heen
ssettled with,.the bond isnot void as being passed in fraud of such
creditors? ) e ’

“Tor the reasons set out in my judgment, I dlsnnssed the suit

.and certified Rs. 165 as the professional costs of the defendant.

" This amount, tooebher with Rs. 50 to meet the costs of reference,
“has been dep051ted by the plaintiff. ?

The bond was in the following terms t— .

“Know oll. men by these presents that I, Edai fidick ‘Mirza Kézi Ahmed Mirza, of

'Bombay Mahomedan inhabitant, am held and firmly bound to Naoroji 1:115561“;5':;1‘;
-l‘hoonthl, also of Bombay Pérsi mhabltanb in the sum of Rs. 8,200 (three thousand a
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~ 1896¢ two hundred) to be paid to the saxd Naoroji Nusserwanjx Thoonthi or to his cxecutozs,
Naoroar N, administrators or assigns, for which payment to be well and. truly made Ibind myself,.
Trooxtur ™y heirs, executors and atlmmlstrators firmly by “these presents, -Whercas the -
‘KA'zi‘vS.inxox above bounden K4z Sidick - Mirza Kizi Ahmed Mirza being unable to pay. his debts-
Mimza, filed a petition and schedule in the Court for the Relief of Insolvent Debtors holden at
Bombay on the 7th day of J une, 1893 (1), and by an order made by the said Court all the’
property and effects of the said Kzt Sidick Mirza K4z Ahmed Mirza were vested in the
Official Assignee, and whereas onthe * day of 189  the said Kdzi Sidick Mirza.
Kézi Ahmed Mirza got his personal discharge from the said Court, in respect of the
debts mentioned in the schedule, and judgment was enteved in favour of the Official
Assignee for' the - fotal amount. of the debts due by the said Kazi Sidick Mirza Kézi
Ahmed Mirza in the said schedule, ‘and whereas subsequently the said Kézi Sidick
Mirza Kézi Ahmed Mirza settled with all his creditors, except the said Nuoroji Nusser--
winji Thoonthi, and wherebs the said Kézi Sidick Mirza K4zl Ahmed Mirza then pro--
posed also to settle the claim of the said Na aoroji Nusserwénji Thoonthi of Rs, 4,000,
costs and interest, and the said Naoroji 1\“sserwan]x Thoonthi has ultimately acreed to-
settle his said claim in the manner following —That the said K4zl Sidick Mirza Kazi
Ahmefi ‘Mirza should pay Rs, 800 (eight hundred) in eash and apply immediately
after the execution of these presents fo the Insolvent. Debtors’. Court ab his own
expense to get satisfaction entered of the judgment passed as aforesaid against the said:
Kizi Sidick Mirzs Kizi-Ahmed Mirza in favour of the Official Assignee and upon such
satisfaction being entered the said Kazi Sidick Mirza Kézi Ahmed Mirza should execute-
in favour of the said Naoroji Nusserwénji Thoonthi a conveyance -at the cost of the-
said Naoroji Nusserwinji Thoonthi of the properties described in the schedule here-
under written subject to a certain indenture.of mortgage dated the day of 189
made between the said Kazi Sidick Mirza Kazi Ahmed Mirza _o_f the one.part and one:
" Mr, Pestonji Rustomji Kanga of the other part and to the payment of the princii)al
amount and interest due at the foot of the said mortgage : Provided, however, that if
XKiramali Pirbh4i and Meherali Khakhi to whom the said Kdzi Sidick Mirza Kézi-
Ahmed Mirza has contracted to sell the said properties should insist on carrying out
the said contract; and they are entitled by law to do so, “the said Kazi Sidick Mirza Ixétzr'
Ahmed Mirza shall, in lieu of the convey ancé ‘hereinbefore mentioned, execute an
assignment to the said Naorop Nusserwinji Thoonthi at the cost of Naoroji hussexwany.
Thoonthi of the right, title and interest of the said Kézi Fidick Mirza Kézi Ahmed Mirza.
‘in theé balance of the purchase-monies remaining to be paid by the said Karamali Pirbhdi
and Meherali to the said K4zi fidick Mirza Kézi Ahmed Mirza, and that, in the event of
the said K4z Sidick Mirza iz Ahmed Mirza failing to execute the said conveyance
- or assignment as aforesaid, the said Kézi Sidick Mirza X4zi Abmed Mirza shounld pay
the said Naoroji Nusserwéanji Thoonthi a further sum of Rs, 1,600 (sixteen \hundrec’i)
in cash, and that he the said Kézi Sidick Mirza Kézi KLhmed Mirza should to secure-
payment -of the same exectite the ahove-written bond subject to the conditions here- -
after appearing, Now the condjtiions of the above-written bond or obligation are such
. that §f the said Kazi Sidick Mirza Kézi Ahned Mirza shall forthwith apply at his own
. expense to the Insolvent Debtors’ Court to enter and cause to be entered satisfaction of
‘the Judﬂmenh passed against the sald Kz fidick M1rza. K4zi Ahmed MirZh in fa.vour“

[4)) Thxs should bel%h December, 1890, the date Tth June, 1893, being the date of the bond
(Reporter’s note)s -



v

" VOL.XX.] © BOMBAY, SERIES.

of the Offictal Asslgnee as aforesaid, and npon satisfaction being entered if the said Kdzi
_ Sidick Mirza Kézi- A hmed Mirza shall execute in favour of the said Naoroji Nusser-

whnji Thoonthi a Sonveyance at the cost of the said Naoroji Nusserwénji Thoonthi
of the properties described in the schedule hereunder written subject to a certain
indenture of mortgage dated the day of - 189 madabetween the said Kézi Sidiek
Mirza K4zi Ahmed Mirza of the one part and the said Pestonji Rustomji Kénga. of
‘the other part and.to the payment of the principal amount and interest thereby secured:
Provided, however, that in the event of Karamali Pirbhai and Meherafi Xhakhi, to
whom the said K4zi- Sidick Mirza Kézi Ahmed Mirza has contracted to sell the said
properties, insisting on carrying out the said contract and their being entitled by law
10 do-so 1f the said Kazi Sidick Mirza Kézi Ahmed Mirza shall, in lieu of the said
conveyance heveinbefore mentioned, execute an assignment in favour of the Said
Naoroji NuSserwinji Thoonthi of the right, title and interest of the said Kizi Sidick-
Mirza K4zi Ahmed Mirza in the balance of the purchase-monies remaining to be paid
“by the said Karamali Pirbh4i and Meherah to the said K4zi Sidick Mirza Kazi Ahmed
Mirza, and in the event of the said Kazi Sidick Mirza Kizi Ahmed Mirza failing to

- apply to the Court and to execute the conveyance or assignment as aforesaid, if the

said B4zi Bidick Mirza K4zi Ahmed Mirza shall pay the said Naoroji Nusserwanji
Thoonthi Rs. 1,600 (sixteen hundred) in cash, ther and in such event the above-wyitten

bond or obligation shall be void : otherwxse the same shall remain in full force and .

; virtue, In witness whereof, &e. ”
The following extract f1om the Chief J udde s Judgment states
the facts of the case :—

« There is no great difficulty in arriving at the tme state of the facts of the case,
On 12th December, 1890, the defendant filed his petition and schedule in the Insolvent

Debtors’ - Court, Inthe schedule five creditors are mentioned : (1) the plaintiff in
_ respect of a decree in High Court Suit No. 387 of 1890 against defendant and his mother .

Jindbai for Rs. 4,784-4-10, and the balance of a Small Cau?e.Court decree Rs, 188-11-0;

(2) & Mérvadi for Rs, 1,000 ; (3) Pestonji Rustomji K4nga, in respect of a mortgage, -

dated 28th September, 1888, on land at Bhiwandi for Rs. 7,000 and also a promissory.
note on .persorial security for Rs, 500; (4) Jinibai, defendant’s mother, in respect of two.

pr omissory notes for s, 1,000 and Rs. 2,000 respectively (of which Rs. 1,000 were paid *

off); and (5) another Mérvidi for Rs. 200. The insolvency of defendant was proceeded
with and hxs discharge was opposed by the plamtxﬁ He, however, obtained his
personal dlsehartre on the 11th April, 189 and onthe same day judgment was
entered up against him in the name of the Official Assignee for Rs. 15,623-6-10, the
amount, of the debts stated in the schedule. ;

. ¢ Before his insolvency the deferidant bad contracted to sell the Bhlwand1 property to
Pirbh4i Khakibhdi and others f£or Rs, 11,000 -subject to the mortgage of Pestonji
Rustomji Kéanga, It was referred o -Mr. Bhédishankar Néndbhdi, the mortgagee’s
solicitor, to take the account of what wasdue on the mortgage, and he ascertained the
amount ‘to be Rs. 11,037-3-6.- Pirbhai Khakibhai and his brothers had alreed to be
bound by the finding, and it was accordingly on the 6th February, 1894, made an order
-of the Court that they sheuld pay the amount to the mortgagee, and th’:}tﬁ he should
‘reconvey the property to them. '
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-+ “Inthe meanwhile, in 1893, the plaintiff had taken from the defendant the bond

- in this case, That bond is dated Tth June, 1893, and provides for the payment of
“ Rs, 800 in cash by defendanst, which was paid. . The bond contmns a recital that all
the creditors of the defendant have been seftled with, except the plaintiff, and it -

" contains- the conditions to &he effect that defendant shall forthwith' apply to have .
. satisfaction of the judgment in favour of the,Official Assignee entered up, and that
. defendant should then execute to plaintiff a conveyance of the Bhiwandi property,’
- gubject to the mortgage in favour of Pestonji Rustonji Kénga, and the amount thereby

secured, or in case Pirbhdi Khakibhai and his brothers shquld insist on earrying out
the sale, then that defendant should execute in favour of plaintiff an assignment of his
(defendant’s) right, title and interest in the balance of the purchase-money, and in the
evént of defendant’s failing to apply to the Court or execute such conveyzmce or

assignment, then.that if defendant should pay the plointiff Re. 1,600 tie bond should
be void : otherwise it should continue in full force and effect. On this state of things,
three questions arise for determination: (1) Was there any consideration for this bond ?
(2) Ts the bond a fraud on erveditors ? (3) Have the conditions been fulﬁl\ed to enable

plaintiff to recover P
[ J

Invemmty for the plaintiff :—Is the agreement void? There
is no authority for holding it to be an undue preference. There

- can be no undue preference after the date of the insolvency.

We say a pereon who has obtalned his d1schmge can make any

-arrangement he likes ; his after-acquired property doesnot belong
“to the Official Assignee, and till the Official Assignee intervenes
"he can do what he likes with it—Cohen v. MitchellV). The Chief

‘Judge is wrong in saying that it ought to go to the Official

_Assignee, The obj&t of entering into the bond was to get rid

of the insolvency by getting satisfaction entered up on the judg- -
ment. If an insolvent has many creditors, he must, to effect this,
go to them, and settle with them, one by oné, Fhere is no undue

* preference in this, unless the Official Assignee is, gntitled to the
: after-acqulred property dlrectly it is acqmred :

.- There: is ample consideration in our giving up a great part of
“our debt.. We could not; after this, claim any dividend from the
~Official Ass1gnee “Also by thls arranvement we agree . not to ,

‘L oppose the debtor’s final discharge. - S X33

S Asto the ev1dence given to conbradlct the rec1ta1 in the bond

we say “the defendant is bound by the remtal and estopped from :

) saymg £ s \mtxue.

a) EQ,Q‘ B, D., 262."
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' Seott for defendant :-There is fo cons1demt1on The debt

AieX1sted before ¢he insolvency and is no cons1_derat1on after in-
‘ solvency Therefore, in this country at all events, the agreement

" s void. In India the exception to the rule that agreements’ .
7 ‘without consideration are void under section 25 of the Contract

‘Act (IX of 1872) only saves agreements barred by limitation.
In England the 1ule was different. . See Heather v, ebb<1>

Giving up part of an old debt is not a new consideration. The -

remedy of the judgment-creditor, moreover, is not gone, but only
transferred to the Official Assignee.
There is no consent of the plaintiff in the bond to ha,ve swtls-

Taction entered up. If he ha.d so consented, he could have with-
drawn the consent—Foakes v. Beer®.

7 Had the Official Assignee after the execation of thlS docu-
- ment proceeded under the decree to recover the full amount, we

~ should have been bound to pay—Peakman v. Harrison®.

Cohen v. Mitchell only apphes as-between the Ofﬁmal Asswnee

“and third parties.

Evidence can be 0'lven to shOW that the recltal in the bond 1s-

untrue, *

. Iawemrity in reply :~—Section 63, Contract Act, is.c'ontfary to
- Foakes v.Beer. See Manohar Koyal v. Thdkur Ddstp. - |

- StracHEY, J.:—Thisis a case stated for the opinion of the High

- Court by the Chief Judge of the Court of Small Causes at Bom-

‘bay. - The facts are fully stated in the reference. The suit was
for the recovery of Rs. 1,600 under a bond executed by the

" defendant in favour of the plaintiff on the 7th June, 1893, At

" the date of the execution of the bond the defendant was an -
‘insolvent who had obtained his personal dxschawe under

.section 47, but not his final- dlscharge under - section 59 or sec-

_tion 60 of the Indian Insolvent Aet, 11 and 12 Vlcb c. 21, and

- .against whom judgment had been entered up in the ‘name of
) ';the Official Assignee under section 86. The plaintiff wasone of
' vﬂthe scheduled credltors, his debt bemcr for more tha.n Rs. 4, OOO

(I)ZC.PDatp. . - . @ LR , 14 Eq., 484, atp.491
@ 9 Ap. Ca., 605. s = -5 1, Le Ra, 15 Call, 319, ab p. 326,
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and .he had opposed the msolvent’s dlscharge Thé.bond re-
cites the insolvency proceedings, and states that subsequently to
the entering up of- judgment -the insolvent had settled with all
his creditors except the plaintiff. * That. statement is found by
the Chief Judge to be untrue. The bond then séts forth that
the plaintiff had agreed to a proposal made by the insolvent to
settle ‘the claim for Rs. 4,000 odd in the manner follomncr
namely, that the insolvent should pay Rs. 8001in cash ; that he .
should immediately apply to the Insolvent Court to have satis-
faction entered up on the judgment ; that upon this being done,
he should execute in favour of the plaintiff a conveyance of
certain propelty subJect to a mortgage; that if, owing to
certain persons who had previously contracted to purchase the
property insisting on carrying out their contract, this could not
be done, he should execute an assignment to the plaintiff of his
right, title and interest in the balance of "the purchase-money ;
and that, in the event of his failing to apply to the Court and
to execute the conveyance or assignment, he should pay to the
plaintiff a further sum of Rs. 1,600 in cash. The Chief Judge
dismissed the suit, subjeet to the opinion of this Court upon

_ ‘three questions which he has stated. : .

+ The first question is- Whether a debt which has been inserted »
in an insolvent’s schedule, and in respecb of Whlch he has obtain-
ed his personal dlscharge and which has, moreover, been included
in the judgment entered up against hlm in fa.vour of the Ofﬁclal

_Assignee, can form a good consxderatmn for a new promise to
~ pay the same debt.”” If it were necessary to declde that questmn
I should have great dlfﬁculty in’ answering it in the affirmative.

In Entﬂand 1t is settled that a promise to pay a debt barred. by .

’bankmptcy is a mere nudum pactum, as there is no consider--
- ‘ation for it— Jones v. Phelpsu) Heather v. Webb(z)——thoufrh it is
“binding’ if there is- new cons1derat1on—-—Jalceman v. Cook®. In
vIndla the same prmmple would apply to a promise by an insolv-
ent ‘without; new consideration. to pay -a- debt from which -he
‘had’ obtaine \g;s final dxscharge, the Contract Act contalmno no -

exceptlon in favour of “such promlses, such as section 25 (3), i m‘;

- (D 20W\R 02 . . @ 2C P DL
B ,(3).4Ex,1),,26," PR
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~ favour -of promises to pay debts bam_‘e& by limitation. - How far
:-the .principle woyld apply to a promise without new . considera- -

* tion to pay a debt in respect of which the iﬁsolvent has obtain-
ed only his personal and not his final discharge, which is includ-

ed in the judgment entered up against him in favour of the

Oﬁimal Assignee, and as to which the creditor’s remedv though
not, strictly ‘speaking, barred, is transferred to the Official
Assignee, who alone can recover the debt in the manner and
-§ﬁbject to the conditions provided by the statute, is a question
" which we need not consider, because it has not really been.
argued béfore us. What the learned counsel for the plaintiff
‘contended was that there was ample new consideration for the
~bond in suit. He argued that, in the first place, the plaint-

~ iff gave up a considerable part.of the debt and impliedly assent-

ed to satisfaction being entered up on the judgment so- far as
concerned him, and that, secondly, he impliedly gave up his right
to oppdse the insolvent’s final discharge. Whether this argu-
‘ment is sound, depends chiefly upon the construction to be placed
upon the bond. Having regard to the document as a whole,
and in particular to the recital that the insolvent had proposed
to “ settle the claim” of the plaintiff in the manner following, I
think that the bond must be regarded as a compromise by which
the plamtlﬁ' in satisfaction of his claim for Rs. 4,000, agreed to
- accept from the defendant a plesent cash payment of Rs. 800,
“and either the execution of a conveyanee or as51gnment or the
. payment of a further Rs. 1,600 in cash. I think that he

impliedly gave up, in consideration of the bond, his right to
share in any future rateable distribution under section 86 of
the Act. If, after'the exccution of the bond, any sum were
obtamed by the Official Assignee for ‘the ‘purpose of such dis-
~ tribution, it ‘would under section 86 be distributed according
" to the mode directed in the. case of a “dividend, and under
section 40 the plaintiff would have to prove his claim to share
" 'in’ the distribution in the same manner and subject to  the
‘like deductions, conditions and provisions as in the Enghsh

. 'Bankruptcy Acts for the time being in force. Under the rules
contained in the second schedule of the Bankruptey Act, 1888, .

he would have to,verlfy it by an affidavit showing its ‘parti-
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culzus, and. -under Form 72 of the forms in the Appéndlx of- the
Bankruptcy Rules, 1886, made under section 127 of the Act, the -
affidavit must state that the debt still remains due and unsatisfied,
and that neither the claimant nor any person by his order has .
received any manner of satisfaction or security except as specified.
If Rs. 800 or any other sum had been received on account of the

" scheduled debt, that would have to. be stated in the atidavit, and
, the Official Assignee in making a 1ateable distribution under

see‘blon 86 would take such payment into account. If, upon any
such claim bemcr made, it were brought to the knowledge of thé

. Official A551gnee that the claim had been fully satisfied by pay-

ment or the acceptance .of a bond or otherwise, he would dis-

allow it. I understand that this represents the practice of the
Official Assignee of the Insolvent Court at Bombay.  Whether the -

Official Assignee, in addition to disallowing the claim, would or -
eould take stepstor ecover, for the benefit of the creditors generally,
so much of the mongy paid to the clalmant as exceeded the sum

i

. to which he would ‘be entitled on a rateable distribution, is anothex

question. . At all events, the plamtlf-f could not, in disregard of a
settlement of this kind, still claim for the whole debt under section
86, and ‘that being so, I think that he does give up a part of his

“claim. It was contended for the defendant that the plaintiff would
.10t be bound by any undertaking to give up part of the claim, and -
“ in support of this contention the case of Foakes v. Beer® was. .
cited.. That case, however, which was decided by the House of
" Lords with great reluctance, Lord Blackburn almost™ dissenting,

does not represent the law of British- India: see Dr. Whitley

* Stokes’s note to section 63 of the Contract Act; Pollock on Con--

tracts (6th Ed.), p. 177, note (4) ; and Manohar Koyal v. Thdkurdds .
Naslkar®, If this view is correct, if the plaintiff by accepting the -

- bond impliedly gives up his right as a scheduled creditor under

section 86, I think it follows, ag contended by Mr. Inverarity,
~that he also impliedly gives up the right, which is accessory toit; -
' of opposing the final discharge of the insolvent, Whether a con-

sideration of - that kind islawful, *whethei an aovreement by a

' scheduled credltor not to oppose the discharge, in cons1derat10n

of a prom ise by the insolvent to pay part of the debt is -in
(1>9Ap\ ©a., 605, . & LLR.,16 Cal, at p. 3’6
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" accordance with public policy, is a point which I shall discnss in
_-connection with dhe third question referred to us by the Chief
“Judge. So far as the first question is concerned, T think, for the
. reasons which I have frwen that there is cons1derat10n for the
‘bond in suit.

- The second question is“ whether evidence ‘was adm1ss1ble to
contradict the recital contained in the bond that all the creditors
of the obligor (OLhel than the plmntlﬁ') had been settled with,”?
. Upon this question T agree with the learned Chief Judge. The
fact that the other creditors had not been settled with, is material
“upon the question whether the object of the bond was to give
_the plaintiff an unfair advantaoe over the other creditors, and
whether the bond was for that reason void as a fraud upon them
" and as opposed to public policy. - Evidence of such a fact, in
" contradiction of the terms of the bond, was admissible under the
_ first proviso to section 92 of the Evidence Act,-and in accordance
with the authorities cited in the’ notes to Collins v. Blantern®
~ and paragraph 98.of Taylor on Evidence (Oth” Bd). In such
2 case there is 1o es'top_pql; -Apart from the principle that a
party is not estopped from proving that the instrument was
. executed for an unlawful purpose, there is nothing-to bring the
“facts of. the 13resént case within section 115 of the Lvidence Act.
I am, therefore, of opinion- that the sécond questlon musb be
answered in the afirmative. :

~ * The third: question is “ w hethel if such evidence be ‘Ldm1ss1ble
) and it is shown thab all the’ creditors other than the phmtlﬂ'
have not been settled with, the bond is not void as’ being: passed
_in fraud of creditors.” To decide this it is necessary to look ab
the pr0v1s1ons of the Insolvent Act and to consider their policy.
‘ By the vesting order under section 7 the insolvent’s after-acquired
-as well as his eustmg property vests in'the Official Assignee who
. has full powers for its reebvely, and who holds it as a ‘trustee
- for all the creditors admitted om the schedule—In 7¢
Jezm cy‘ 2, By sectlons 59 and 60 a ﬁnal order of dise

645

189G,

NAOROJI N, -
. TrOONTHI
* A

. s .
K4z1 Spiew -
Mirza,



16 THY INDIAN LAW REPORTS.  [VOL. XX,

' . 11896 txader from all demands with cerbmn specified exceptlons and
'f"'m in the case of a non- -trader from the demands of,all the creditors
CAEOONTEL  pamed in the order nisi. By section 86, the Court may, before ~
KAz gxmex ' making an order of final discharge, direct judgment to be entered
(MIRZA- 4p against the insolvent in the High Court in the name of the
Official’ Assignee: for the amount- of the debts stated in 'the' )

schedule and established, the judgment may under certain con-

d1t10ns be executed against any after-acquired property of the

insolvent, and the proceeds of the execution must be distributed

- rateably among the creditors as in the case of a dividend. When -

the debts have Jbeen satisfied, the Court may under section 87

direct satisfaction to be entered up on the judgment, and then, it

any property of the insolvent remains with the Official Assignee,

the Court may order that it shall be vested in and delivered up

to the insolvent. It is only by such an order or by dismissal of

the petition or the revocation of the adjudication that the original _
vesting order ceases to have effect. From these and other provi-
sions it is obvious that the policy of the Act is to make the re-
lief of the insolvent conditional upon the whole of his property, .
after-acquired as well as existing, being given up to the Official
Assignee and made available for rateable dlstmbutlon amonw all
creditors whose claims are established, without preference of any E

‘of them, and upon- all being free to oppose the discharge. A
bargam_‘made by the insolvent before discharge, behind the
backs of the Official Assignee and the creditors generally, which" -
-might have the effect of giving a particular creditor more than
he would be’ entitled to receive on a rateable distribution, and
by which the creditor .in return agrees not to oppose the dig- .
‘charge, is, in my opinion, incohsistent with that policy. It
-appears to me that this is a substantially correct description
f the bond in suit. It is an agreement by the insolvent m/
certain events to transfer certain property or to' pay Rs. 1,600
to thy plaintiff in settlement of his' claim. If the other
creditoxs had' been paid, or if the agreement were to pay - tho
_plaintifi\in the event of their being paid in full, or of satisfaction
‘being ent\ered up on the judgment, it miovht‘not be open 'to -
. objection. I?ub in the first place, therecital that the other credit~ -
ors- have be\e< settled thh, is found to be untrue, and in the :
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“second place, it is not in the event of safisfactlon belng entéred
up, but in the eyent of the insolvent failing to apply for its being
; "entered up and to do certain other things, that the Rs. 1,600 is to

be paid. = It is ot alleged that satisfaction has been entered up,
the Chief Judge finds that the insolvent has not applied to have -

it entered up, and so long as any ereditors remained unsatisfied,
no application for that purpose could be entertained. The Rs.
~ 800 which under the bond has already been paid to the plaintiff,
and the Rs. 1,600 which the. .insolvent binds himself to pay, and

to: recover Whlch the suit is brought, are not the property of

" the insolvent, but that of the Official* Assignee in trust for all the
creditors, and every creditor and'not only the plaintiff is enti-
tled -to share in it. The bargain is carried ont behind the backs
-of the Official Assignee and the other credifors,” who are not
shown to have had notice of it or to have assented toit. To

~ hold that such an agreement should be given effect as between
" “the insolvent and the plaintiff so long as the Official Assignee
does not interfere, but that the Official Assignee if he thinks fit

" can step in and protect the other creditors by claiming the money,
would be to put a premium on secret dealings between the insolv-

ents and particular creditors whom they may be induced to

favour. -Such a result is inconsistent with the provisions of the
-statute securing to the-creditors a rateable distribution of all the
insolvent’s property, ‘and implying that the insolvent is to deal
with them openly and impartially, and to assist in the appro-

priation of the property for their benefit. In cases where the’
Official Assignee became aware of a disposition of m_éveable .
property by the insolvent in favour of a particular ‘creditor, he
might be hindered or delayed in recovering it from the creditor

or from any transferee from the creditor. If, as.was contended,

- the doctrine of Cohen- v. Mitchell® applied to such a case, the
~ further consequence would £ollow that when once the money had
" been paid over, or other property had passed from the insolvent
‘under thé agreement, whether by voluntary act or in execution
of decree, it would be too late for the Official Assignee to inter-
vene, and, the credltor acquiring & complete title, the property

u) 20Q B D.; 26,, :
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would be irrevocably lost to the other creditors, In that view the
Rs.-800 alveady paid to the plaintiff "could not be recovered.

~ Again, if the insolvent could make a bargain of this. kind with: -

one of his cwdltors, he could do so ‘with others., If he had ten
creditors he might secretly agree with five to pay them the greater
part:of their claims, leaving the others wholly unpaid, and thus .
effect a distribution of assets altogether inconsistent with that con-
templated by the statute. It is, of course, conceivable that a com-
promise by which a partieular creditor gave up his right to future
dividends in consideration of a present part payment, might ulti-
mately turn ont advantageous to the other creditors. Whéther

. it would do so or not, it would be impossible, at the time of the

compromise, to determine. Tt would depend upon whether, subse-
quently to the payment, the insolvent acquired property of such
value as torealize for each of the other creditors alarger dividend

- than he would have beén entitled to if no compromise had been -
.made-and if the creditor’settled with had not been excluded from

the subsequeht. distribution. If, subsequent to the payment, the
insolvent acqulred no property ab all, each of the other creditors
would necessarily lose the dividend to which he was entitled oub
of the money paid. Again, accepting the contention that part of .
#hie consideration for the bond is an implied  agreement by the
plaintiff not to oppose the final discharge of the insolvent, is such
an agreement in accordance with public policy and with the spirit

-of the statute ? I am of ‘opinion that it is not. ~ The .right to

oppose the final discharge is given to a creditor hot only for lus
own benefit, but for the benefit of all the creditors and of the
whole commumty, which is interested in the bringing to* Tight of
anything in the conduct of the insolvent which ‘disentitles him
to recommence business free from past liabilities. In consxdel- -
ing whether the discharge should be granted, the Court has
to consider the insolvent’s entire conduct, and not merely his

‘ conduct wigh 1eference to the opposing creditor, That prineiple

was laid down by Mr. Justice Gibbs in In ve Pestanjee Shapurjee
Edka®, If it is correct, then although a creditor is not bound
1o oppose the final: dlschalge, it cannot be in accordance Wlthk i
pubhc pol{'y that by a private agreement with the 1nsolvenb and -

. x,.\;\ s Bom H.C. Rep, 39,
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in cons1demtlon of a money payment he should bmd hlmself
not to oppose 1b : T

In England 'chere Are’ many cases in Whlch such agreements

" have been held to be void as ‘opposed to. the pohcy of the Insolv-.
_ency and Bankruptey Acts and as in fraud of, credxtms In -
- Jackson v. DavisontV, a case of 1821 decided under 1 Geo. IV,

‘e. 119, an insolvent, in order to induce a creditor to withdraw.
" opposition to his discharge, agreed ta execute a warrant of attorney
_ for the debt, and, in pursuance of the agreement, the insolvent was
dlschal ged the warrant of attorney executed, and judgment entered

up thereon by the creditor. = A rule nisi having been obtained to set
aside the warrant of attomey and the judgment, the Court set both

~ aside on the g b.1ound that the agreement on which they were founded
was contrary to the policy of the Insolvent Act, inasmuch as it
"enabled the creditor to take to himself a large portion of the future
“effects which the Legislature intended to be distributed among all the
n creditors, and defeated the effect of the judgment entered up by order
‘of the Tnsolvent Court. In Murray v. Regves®, the debt due to the
opposing creditor was a judgment debt of £ 2,686. In conidera-
tion of the creditor withdrawing hlS opposition to the discharge,

the attorney of the insolvent undertook that he should be the sole -

assignee of the estate and shouldr receive £100 out of it within

- three weeks from his appointment. Tt w4s held that this agree- -
, ment was contrary to the policy of the Insolvent Act and, there. -

fore, v01d That decision was followed in Hall v. ' Dyson®, a case
decided under the 1 and 2 Vict,, c. 110, There the opposing cre=
ditor’s claim was for £ 400." It was held that an agreement by the
insolvent to pay h1m £ 50 in consideration of his withdrawing his

opposition was void, being contrary to the policy of the Insolvent.
Debtors’ Act and a fraud upon the creditors. In his judgment Lord -
Ca,mpbell C.J., said : “ Thereisno doubt that the plaintiff might have

withdrawn his oppos1t1on if he chose, but he had no right todo so in

— consideration of a money payment.” In Hillsv. Mitson®, decided -

under the same. statute, th_é Court consisting of Pollock,v,C/. B,, and
O4B.and Ald., 691, @ 17Q. B, 85.
(? 8 B, and O, 421 -~ 8Exch, 0L
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1896, Palke, ‘Alderson and Martm, BB s apphed the prlnclple Hall‘
m v. Dyson-to-an action upon a promissory note executed i in favour
~THOONTHI _ of g particular creditor, not by ‘the insolvent but by a third
R’ zrvbmrcx person, in consideration of -the creditor ceasing.to oppose, and .’
mm‘“' : undertakmg not in future to oppose theinsolvent’s discharge,
' " It was attempted, but without success, to’ dlstmoruxsh Jackson-v.
" Dadbison and similar cases on the ground that in them' the agree-*
ment, being’ made With the insolvent himself, had the effect of -
“giving to- a particular creditor property which: ought %6 be .
_distributed . among ‘all the creditors. On the other hand, -it
" was pointed out that ‘it is not the opposing creditor alone who -
" is interested in the opposition, but that it enures to the benefit-
" of the other credltors,” and that if such .an agreement were
allowed ‘the insolvent might arrange ‘with. & particular creditor,
Whose oppos1t10n he' feared, by means of a third “person, at ‘the
_same time undertakmcr _to pay.the latter after his discharge. -
In Hum_phreys V. Wellmgﬂ) decided in 1862 under.the 7 and 8
Vlct c.-96, an agreement was entered into between an opposing
credltm and the insolvent that the latter should give the former
a ‘promissory note as a security for the debt, and that the creditor
.in consideration thereof should not gppose the making of a final -
ordel for protection. This arrangement was sanctioned by the
Commlssmner of the Court, who adjourned the final hearing to
aﬂow of its be1ng effécted.. The promissory note was accordingly
" given, the opposition withdrawn, and the final order for protection
"made. Itwas held that “ the Court had no authority to. sanction
such an arrangement that it was illegal noththstandmg such
sanctwn, and that no action could. be maintained upon the note »
" That case is 1mp01ta,nt not only becanse there the agreement had
~actually been sanctxoned by the Commlssmner of the Insolvent
Court, but because it was argued: that from the absence in the
-7 amLS Vict., c. 96, of any provxsmn such as section 61 of the
R Geo. IV, ¢. 57, or section 91 of the 1 and 2 Vlct., ¢."110, -
pl eventing a cred1t01 from sumg upon any new contract or
- security for payment of.a debt from which the insolvent had
“obtained hls dlSGharge, it bhould be mfened that the Leglslature .

(1)1 H. and o, 7.
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*did not -intend that such actiohs -should be prohlbxted ; and
‘the Courb nevertheless decided against the agreement upon general
: gmunds of public policy. It follows that no inference in favour
_ of such an agreement can be drawn from the abseuce of any

provision in -the Indian Inaolvent Act, and that Hall v. Dy yson

énd other -cases’ decided under the 1 and 2 Viet., ¢ 110, cannot-
‘be distinguished on that ground, but-are based,-as indeed the -
teports show; upon the general policy of the 'statute. -If that

“view of the decisions is correct, they have an' obvious apphca’olon
to cases under the Indian Insolvent ‘Act, which; as pointed out
by Mr. Justice West in In the matter of Cindds Nirrondas®;
was largely copied from the English law then in force and the
1and-2 Vict,, c. 110,.in particalar.

“The casé of Peakman v. Harrison®, cited by the learned Chlef
Judge in his reference and decided in 1872, was in some- réspects
wdlﬁ'erent from those which I have mentioned. There the insolv-
ént had- obtained his dlscharge and given a warrant of attorney as
reqmred by the insolvency statutes. He gave a scheduled creditor,
whiose claim was for £ 200, a bill of “sale on his effects to cover
the prior-debt and further advances. The creditor having seized
under the bill of sale and sold the effects; the debtor was adjudi-
cated a bankrupt under the Bankruptey Acts, and the creditor’s
assignee filed a bill praying that the revival of the.debt of £ 200

might be declared illegal, that accounts might be taken of the

proceeds of the sale and of the sum justly dae to the defendant,
“-and that the defendant might be ordered "to pay to the plaintiff
what on taking such accounts might be found due. The Court

_held that the old debl_; could not be revived. The judgment.
certainly appears to have been based, in part, on the view that the

Bill of sale, so far as it related to the old debt, was an evasion of
section 91 of the 1 and 2, Vict., ¢. 110 (which re-enacted the pro-
-visions of 'section 61 of the 7 Geo. IV, c. 57) ; but it also proceed-

ed upon the broader ground of public ‘policy taken in the other

cases to which I have referred. . Thus, the Vice-Chancellor said :

“1f an insolvent were at hberty to pledge after-acquired property,

~ ‘the’ consequence would be that it would give undue preference

to one creditor over another, and the law 1s clear that in such a
@) I.L. R., 11 Bom,, at p. 150, . = \2> L, R 14 Eq,484

N
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" case the security is vmd v et The distinction be‘tween bank-
 riptey and insolvency is clear. The insolvent ofly gets a dis-

 charge for his person ; his after-acquired property remains liable,

after satisfying the demands of subsequent creditors, to be seized

“under the insolvency, and applied for the equal benefit of all

creditors under the insolvency. If, therefor'e; a creditor under
the insolvency were to be allowed to take after-acquired property

‘to. secure a scheduled debt, he would. defeat the object of the

insolvency statutes by taking to himself alone what those .sta~
tutes say shall be applied for the beneﬁt of all, This is a fraud

' upon the Act of Parliament.’

-Tn McKewan v. Sandirson® Malins, V. C., cited Hall V. D yson a3
applymg the principle that “ whenever there are proceedingsin-
bankruptey and insolvency, or any arrangement between a debtor

" and hiy c¢reditors generally, and one of the creditors stipulates "

either for the payinent of a greater dividend to him than is paid
to the other creditors, or for any collateral advantage whatever,

' even such as giving the right to purchase a horse, or any advan-

tage whatever not common to the creditors, any payment made
will be ordered to be repaid, any security given will be ordered
to be given up, and this Court will treat the whole thing - as .
frandulent against. the other creditors; and anything done in’

favour of the creditor who obtams this advantage will be set .

aside by this Court.” .

The case of Kear Zey v: Tﬁomson@‘) was decided by the Court of.r
Appeal in ‘1890 when the Bankruptcy Act, 1883, was in force, ‘

 Neither that Act nor the Act of 1869 contains any provision
- gimilar to section 91 of the 1 and'2 Viet, c. 110, or to section

1687 of the Act of 1861 (re-enacting the substance of " section 202

_of the Bankruptey Law Consolidation Act, 1849, and repealéd -
- by the Bankruptey Repeal Act, 1869) swhich made void all-coni--

tracts or securities made or given as a consideration or with in-
‘tent to persuade a creditor to forbear opposing the allowance of -

- a certificate. ” The - Court, of Appeal held, on the authority of °
. Hall v. Dyson, that an agreement, the cons1derat10n for which

was an undertaking by a credifor mot to appear s at the pubhe :
-examination of the bankrupt and not to oppose the oxder of dis- -
(1'L; Ry, 16 Bqy 229520 Eq,, 65, . . . (24 Q. B, D., 742,
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'charge was 111ega1 as obvmusly tending to pe1vert the ‘coutse of
~ justice. “Although,” said Lord" Justice Fry, “the defendants
- were under -nd obligation to appear, they certamly were under

an obligation not to: contract themselves out of the opportumty
) of appearmg” .

In Tin re Barkam“) a case- of 1893 Mr Justme Vaurrhan W11-
llams Lield that a payment by a bankrupt to one-of his credltors,
made before the receiving order but after the petition and conse-
«quently after the time to which the trustee’s title related back,
with the view of giving that creditor a preference. over the

athers, though not within the section relating to fraudulent pre-

ference, was a. disposal of money which primd facze belonged to:
the trustee, and should be set aside as. contrary to ‘the’ pohcy,f

of the bankruptcy laws, -

Tt 3 Wa.s however, contended that the doctrme 1aid down by the '

~Qourt of Appeal in Colen v. Mitchell® was applicable to the case;
that according to that dactrine the after-acquired’ property of an
"insolvent who has not obtained his final discharge does not-vest
- in the Official Assignee until the latter intervenés ; and that, con-

;sequently, an agreement, such as the bond in suit, is valid and -

should be enforced subject to his right to interveneand claim the
money. When that, decision is read with the later cases which
~explain and limit the general language which.if uses, it will not
e found to justify that conclusion: It was pomted out in Tn
e Royers, ex parte Woodthorpe® In re “New Land Deﬂelo]ament

Association and Grey®, Tn re Clark, ez parte lhgardmor e®and Inre

" Rogers, ex parte Collins® that the rule in Coken v. Mitchell was

only applied for the purpose ofrproteeting, persons who had been -

‘trading with an undischarged bankrupt, and dealing with him
bond fide for value without interference by the trustee, who had
given him credit and been paid with money acquired by carrying
_on such business, and who on that ground were held to have a

good tltle as aoramst the trustee Agam, in Kerakoose v. Brooks!” K

“()6IL.T, 356 ,A ;' ® (1892)2Ch abp, 147,
D @95 QuBD, 23 - b "G (1804) 2 Q. B;; 393,

)8 Morrell, 236, T @) (1894) 1 Q. B;, 425,
. . T : .®-8 Moo. I, A., 339 .
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18957 Ehe any Council held that the only quahﬁcatmn of ‘the Official -
_"NaorosrN, = Assignee’s title to after-acquired property (apart from a- quahﬁca-»
THOZ.MH T tionnot material to the present case) was ““ that ife the insolvent
‘KKBZIII Effm carries on‘tradne ab a subsequent period with the assent of the,
= assignee of the estate under the Insolvent Act, in the first in-
stance the property which is acquired in the subsequent trade
will be subject, in equity, to the charge of the creditors in that
trade, in priority to the claim of the assignee under the first .
insolvency.”” There is nothing in Colken v. Mitchell which ap~
plies to an’agreément by which a scheduled creditor accepts a
present cash payment and a promise of a further payment in'
" settlement of the debt from an undischarged insolvent not shown:
to have carried on any trade or business, and without the assent.
or knowledge of the Official Assignee. TFor these reasons I think:
that section 23 of the Contract Act applies to the case, and that:
_the third question must be .answered in the aﬂirma’mve. Costs
w1ll be costs in the case. AR

Mr. Justice Parsons’ authorizes me to say that he concurs m
thxs judgnient; »

- Attorneys for the pIa,mtlff '—Messrs. me]z, Moos and Mehta.

Attorneys for the defendant : —-—Messrs. Dzkshzt and Dlmngzshaw.

APPELLA’I‘E CIVIL

quorc Sw Oharles Sergent, Kt C.Mef Justzce, and Mr. Justice Fulton.

1895; o SORA’BJ 1 JAMSETJ 1, APPELLANT, . ISHWARDA'S J UGJ I\VANDA’S
March 12, ) STORE AND ANOTHER, RESPONDENTS * -

Company—-lndmn Companies’ Act (VI of 1882), Secs. 61, 126, 144 CL g—-c‘on-'
tribuion y—Liability of.the heirs of a deceased contributory—Calls—Calls- mada
bafarc the, wmdmg up-—-Lzmztatzon—Oﬁch Uiguidators mot bound to take out.
“-detters of admmzstratwn 10 the estate of @ deceased conmbutory before settlmg
the. list nf contrzbutomes——Skarea duly. zssued, cancellation . of—Reduction of
caﬁntal N : S

: Sectwn 61 Indlan Compames Act (VI of 1882) (correspondmg w1th sectxon 3&

of the Enghsh Compa.mes Act of 1862) creates a new liability in' the shareholders,:

“and that hablhty includes contribution, not enly in respect of cally made since the :

. winding up} but also-in respect of unpaid calls made before the date oi tke wmdmg:

uo, whether barred by lumtatlon at that date or not,

* Appeal No. 112 of 1894
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