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consmder it necessary in the interests of justice to raise the point -
" PARASHRA'M, .

of joint ownershlp, he should do so by a distinet issue-and allow”
‘the parties an’ opportunity of a.dducmg evidence. The lower
-appellate Court can deal with all the costs mcludma the costs of
this appeal, A '
o Decree reversed and case vemanded.
- ORIGINAL CIVIL.
Before the’ Honourable O/'nef Justice Frm X7 omd M. Justice Strachey
IKRISHNARA’O RA’NICHANDRA AND ANOTHER (omemu DEFENDANTS 1- -2),

- APPELLANTS, v. BENA'BA'L (OBIGINAL PLAI‘ITIFF) AND OTHERS, Resroxp-

B . R e

Wzll-—-C’onstructwn——Bequcst to childr en-—Meanm_q of tfw expression “cluldrcn —

Unempccted beguests — How Court treats—Gift to & class—Rule in Tdgore case—

Ezxecutors—Right of ‘executors to have sums lent to the estatc allowed them in

" aceount—Limitation— Legacy—G@ift of income as required with trust for accumula-

tion of balance—No pight to arrears once accumulated.

Conmdexa.txons whxch only show that a testator has made a disposition in his will .

whlch the Court is surprised to find there, though they ‘might have determined the
-gense in which the testator hid used an ambiguous expression, cannot of themselves
lead the Court to refuse to give effect to the plain’language he has employed e. g to-
read a bequest.to ** children . as a bequest to *‘ sons” only. . . .

" A'bequest to  the children of R, living at _h;s decease where some such ‘children
_ -are in existence at the date of “the will, need not be construed asa gift to a class of
which some members mxght come into emstence after the testator’s deatly, when such 8

. «constrnetion would manifestly’ defeat tho pmnary dbject of the testator. -

The right of executm 3, who have used theie own monies for the purposes of the estate

o be allowed thein in their accoun‘cs cannot be affected by limitation befoxe such
accounts are faken. ) . I o

. A direetion in a will to trustees to pa‘.y to a Hindu lady 80 much of certain dividends

as she might from time to time require for her own use and support, , &c., and to accumu-

Jate the surplus not reqaired by her upon certain trusts specified, entitles the legatee to
© veceive, if she requires it, the “hole interest as it falls due; but not to claim atterwards

amounts wliieh she did not reqmre ‘as they fell due and which have been accumulated,-

and thxs is 50 whether the trust for which accumulatwn is directed is valid or invalid,

- Suit for the construction of a will.:
The plam’mﬁ’ was the. grand- dauohter of one Sakhalém Luxu-

~monji Who died in October, 1865, leaving him surviving 2 son -

Suxt No 221 of 1893 Appeal No, 874.
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Ramchandra, (Who wag of Weak mmd) and grand- ch11dren, as.
shown by -the i:'ollowmor table :— - s v .

#

Sa,khdra.m Luxumonp {died October 1860)

- Rémchandra -
Y (died 1869) :
-+ 7 = Kishi (died 1886) : : ‘
|- . o ’
. T T P
Krishndrdo, ~ .  Balkrishna, - - Bendbai, . Sonabii
Defendant No.1. Defendant No. 2 PraiNTIFF . (died 2387)
. . . ) m, B. Kirtiker.
. . . . 1
T e : - . - Defendant'No. 11, Deféndants Nos, 3'to ]0.. ’

By his will and codicils Sakhdrdm Luxumonji bequ\eabhed to h1s '
execu'qors and trustees a sum of Rs. 7,000 on trust to invest it,
and to pay.the income theréof to the plaintiff during her life.
The will also gave directions as to the dlsposal of this money
after the plaintifi’s death.

The testator also directed that the income of the 1'e51due of his

"estate_v should be applied during the life-time of his son Rdm-

- ¢handra towards his maintenance, and after his death should be :

_given tohis widow for life, and after her death the residu a,ry
estate was given in trust for all the childr en of Rémehandra living

- at hig death in equal shares. ~

The followmg are the mateual portions of the will. Under it-
the sum left to the plaintiff was Rs. 4,000, but by a codicil the -
amount was increased to Rs.7,000. The sum (Rs. 4;000) givenr
to Son4béi by thé will was similarly increased to Rs. 8,000, '

¢ T give and bequeath to my soti-in-law Bhagwantrdo Rémchandrsji and oﬁe Eshwant-"

' rho Wittoji, their. executors and administrators; the sum of ‘rupees four thonsand -

upon trust that they and the survivor of them, and exccutors and ‘administrators of-

- such survivor or other the trustees or trastee for the time being of this my w'ﬂ] do v
. lav out and 1nvest the-samie i the names or name of the trustees for the time- being-

of this my will in,any of the public stocks or funds or Government securities of the -
United Kingdom_.or India or upon freehold or leasehoh} securitios in Tndia or in‘or-
'u.pon the stocks, funds, shares, debentures, mortgages or securities of any céi-péx'étfdn,: )

/ company or public body, municipal, commereial or otherwise,-in"Great Britain -or

India or any other colony or dependency of Great Britain, bub not in any -othier mode -

~ of investment, and do from time to time alter, vary or transpose such stocks, funds,

shares or secnmtws into or for others of any ll‘ttule hereby authonzui ab thexr or hig
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discretion, and do and shall pay so much and such part of the dividends, interest’ -and

.income of the same nionies or of the stocks, funds and securities in or upon which the"

same may be-invested as she may from time to time require for her own use and
support, unfo my heloved: grand-daughter Sonabai, the wife .of Balkrishna Visudeo,
during her life.for her sole and séparate use independently of her husband and of his
. Uebts,. control or engagements, and so that she shall not have power: to dispose er

: depnve herself of the benefit thereof by anticipation, and the regeipts of my said
grand -daughter shall alone be good and suffizient discharges for the same. And do
and shall accumulate the'surplus of such dividends, interest and income: (if any) which

“shall not be required by my said grand-daughter in ths way of compound interest by .

Investing the same and the resulting income thereof in or upon any such stocks, funds,
shares or secufities as are hereinbefore mentioned for the benefit of the persous or

“person who under the trust herein contained shall becorie entitled to the prmmpal
fund from which the same shall have proceeded.

“¢¢ And from and after the dea‘ch of my said grand- daughtex do and shall stand pos-

sessed of the said sum of four thousand rupees and of the stocks, funds, shares and
securities in or upon which the same may be invested and the. interest-and income
thereof and all aceumalations thereof (if any) in trust for all or any the children or

child of my said grand-danghter who shall be living- at her death or who shall leave

lawful issueliving at her death if more than one in equal shares and proportions.

“ An(l I hereby declare that the said trustees or trustee for the time being of this

. my vmll shall after the death of my said grand-danghter, apply the interest, chvxdends:'

and income of the share to which any-child or more remote issue shall for the time

being be entitled ungder the trusts aforesaid for or towards his or her maintenance or
education during-his ox her minority, and if there shall be no child or other issue of

my said grand.daughter who shall be living at her death, then the said trustees or -

trastee for ‘the time being shall stand possessed of the said sum® of four thousand
‘Tupees and the stocks, funds, shares and securities in or upon which the same may be
invested and the dividends, interest and income thereof respectively upon and for the

trlsts, intents and purposes which are heremafter declared of and concerning my rosi-

» ~duary real and personal estate.

.

- ¢ Also I givend bequeath to the smd Bhagwantrdo Rémchandr“m and Eshwantrio
Wittoji, tieir executors and administrators the like sum of rupees four thousand
upon trust to lay out and invest the same in thé names or name aforesaid in or upon
sny of the stocks, funds, shares or secuntxeg hereinbefore authorized for the invest-
ment of the like sum of four thousand rupees firstly hereinbefore bequeathed to themx
“+and to stand possessed thereof and of the stocks, funds, shares and _securities’in or
upon which the same ay from time fo time be invested upon the hke or smular

. trugts for or for the benefit of my grand-daughter Benab4i, the wife of Keshav sz(-
. ¥ak, and her children or other issue and with the like power and provisions in every

Tespect as are hereinbefore contained for or for the benefit of my said grand-daughter -

Sondbai as to and concerning the sum of rupees four thousand firstly hereinbefore
bequeaﬁhed and with the like remainders over, Also I give and bequeath to the said
Bhagwantrdo Remchandraji and Eshwantrio Witboji, their executors, and admunsj

" rators the farther sum of four thousand rupees upon trast to lay out and invest the - -
same in the names or name aforesaid upon any of the stocks, funds, shares or secu-
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rities authonzed by this my vnll for the mvestment of the sum of four thousand'
" rupees firstly hereinbefore bequeathed and to stand possessed of the said sum and the
dividends, interest and income thereof upon the same or similar frusts for or for the-

. benefit of my grand-daughter Mancubdi, the wife of Rdmchandra Sakhdrém, and with,

the Iike powers and provisions in every respect as are hereinbefore contained £or or for-
the benefit of my grand-daughter Sondbii as to and concérning the sum of four thcn-
sand rupees firstly hereinbefore bequeathed by me and with the like remainder over.
“J give and bequeath to- the said Bhagwantrao Ramchandr4ii and Eshwantrdo:
Wittoji, their exccutors and administrators the sum ‘of ninethousand rupees upon trust
that they and the survivor of them and the executors and administratorsof such sur-
vivor or other the trustees or trustee for the. time being of this my will donlay out and’

- inyest the same in their or his names or name in any of the stocks, funds, shares

or securities hereinbefore authorized for the mvestment of the sum of fom thousand
rupees firstly hereinbefore bequeathed to them, and do alter and vary such stocks

funds and securities for others of a like nature as often as they shall think fit, and do'
and shall pay the dividends, interest and income thercof when and as the same shall
become pf\.yal')le unto my grand-danghter” Angubii, the wife of Bhagwantrao Dwarkas
néth, during her life for her sole and separate use independently of her husband or
his debts, control or enffaf'ements and so that she shall not have power to’ dispose or
deprive herself of tbe benefit thereof by anticipation, and thé recéipts of my said -
grand-daughter shall alone be good and sufficient -discharges for the same. And from
and after the death of my said grand-daughter Angubai do and shall stand possessed of
the said sum of rupees nine thousand and the -stocks,- funds, shares and securities in or
“upon which the same may be invested and the interest, dividends.and income thereof’

in trust-for all or any the ¢hild or children- of my said grand-daughter who ‘shall be

* living a6 her death or who shall leave lawful issue living at her -death in equal shares
_and proportions if fnore than one, and I hereby declare that the said trustees or trustee

for the time being. of this my will. shall, after the death of-my said grand-davghter,
apply the dividends, interest and income of the share to which any child or more
reniote issue shall for the time being be entitled under the trust aforesaid foror towards. '
- his or her maintenance and education during his or her.minority, and if there shall be_
1o child or other issue of.my said grand-daughter who shall be living. ab her death, then
the trustees or trustee for the time bemg of thig my will shall stand possessed of and
interested in the said sum of rupees nine thousand and the stocks, funds, shares and .
securities in or upon which the same. ma.y be mvested upon and for the several trusts,
infents and purposes whxch are hexema.fter expressed and contamed of and concerning,

" my res1duary personal estate hereinafter bequeathed. - . - i *

- ¢t And as to all the rest, resulue and remainder of my real and personal estate. Where-
soever and whatsoever I give and devise and bequeath the same unto the said Bhag~
wantzdo Rémchandraji and Eshwantrdo Wittoji, their heirs executors administrafors
-and assigns according to the nature and quality thereof upon trust that they and the
survivors. and survivor of them 4nd the heirs executors and administrators of such
survivor.or other. the trustees or trustee for 4he time being of this my. will do and

- ghall in their or lns dlscretxon allow the whole orany pa,rt or parts of my said resi-

dua.ry rea.l and personal property to remain as long as they shall think f\t in its present,
form of mvestment or do or shall sell, collect or otherwise convert into money accord-
ing to the nature of the premises -all such parts of the same premlSes as shall nob

. N
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consxst of money in such manner and undex snch stlpula‘cmns and upon such terms
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aind ‘conditions in all respects as they he or “she ‘shall in. their his or. her uncontrolled KRISIINARA (o)
diseretion .think fit,. and ‘may for the purpeses . a.fowsazd exemte 'md do all such - RA’MCI{ANDRA

assurances ag they he or she shall blunk fit, and shall mvest the monies ax 1smrr from
- any: such sa.le collection or conversmn and all other monies’ arising from or formmg
paxt of my said residuary estate in their his or her names or name in cr upon any of

the stocks, funds, ‘shares and secumt‘cs he;embefme ‘anthor 1zed for ‘the mvestmel t of °

the aforesaid sum of four thousand rupecs ﬁlstly hmembcfom beq“eathcd aml may

alter,. vary and transpose such stocks, funds shares and sccurities for others of a like

tature at {heir Dhis ot Ler diserction and shall dmmw the life-time of my son Rém-
" chandra, alias Yakir apply the dividends, interest aiid income thereof and tlie rents of
my: said resxduary rea) estate until sale for the bereﬁt majntenance -and support of
my said son in such manner as the said trustees or trustee for the time being of this
m) will shall in their or his own absolute dxscxetlou ‘think fit, my intent- and meaning
]oemtT that the said trustees of trustee shall have an absolite discretion either to apply

the same reuts, interests, dividends and income or-any part therecf immediately for

thé purposes . aforesaid or; to.pay.the same or any ‘part thereof. into .the hands of the

. Present wife of my. smd son to be by her apphcd fo1 h1s beneﬁt mamtenance and

' support L ) . m :

“.And from and affer the deatl of 1y sald son~to pay the'said rents, dividends,

- juterest, and income to'his ‘present wife if she slia_n survive _hiﬁ_n until her death,

/. 2¢ And I hereby deglare ‘that from and after the determination of the trusts aforesaid

ithe

£ 'md mte;ested in the :axd resxduary 1ca1 a nd personal cstate and the stocks, funds,

v and securitios fn of upon whizh the same or duy par: thclcof m;y be invested,
and the rents; dividends and-incoxie therrzof, - In trdst for all or any- the children or
child of my. said son who'shall be:living at the tine of his decease or- who shall leave
,lawful issue living at the tlme of his decease in equal shares a.nd proportions if more

than one and if there shall be no such child ‘who shall be hvmg or whose issue shall be

iy vma at the time of the decease ‘of the survivors of them my said son and his present
wxfe, then the said trustees or trustee for. the time being of’ this my will shall stand
. possessed of and interested in the said 1e=1dua1 y estate and thestocks, funds, shares
and securities in or upon which the same or any part thereof may be invested in

trust for the persons or person who: would become entitled therctoin case the same

had belonged absolutely to my said son, and he Jind died intestate. ”

At the date of this suit the first two defendants We1e ; the tzustees
in the place of those - originally appointed by the wﬂl and they were
. in possession of the estate. .

* The plaintiff complained that ‘(he sum of Rs. 7,000 to which she
was entitled under the will had never been invested and set apart for
‘her, nor had she been pa.ld ‘the income thereof. She alleged that the
first and second defendants, in breach of their duty as trustees, were
“about to divide between themselves the Whole estate of -Sakhirdm

- Luxumonji. She claimed that her rights under the will should be

-said trustees or trustee for the tine- being. of this my will shall stand possessed

v,
BENA‘BA i, .
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1593. deglared, that fit pelsons =hou1d be appomted trastees 1ns‘cead of the
Kusmxarao  first bwo c‘efendants and for a declaration that <11e was entitled to
:RA’MC:,I.”DM bave the Rs. 7,000 set apart and invested, and also’to the interest
BexoBA'T. and income thereof since the death of the testator, and to be pald the
’ income f01 her life.
R‘imchan(ha dled in 1869 and his W1dow Kdghi in 1886

The first and stcond defendants. contended (1) that the p]aiﬁtiﬁf’_
was only entitled to so muclrcf the income of the sum of Rs. 7,000
as she might from time to time require for her support ; (2) that she
was not entitled to any cf the arrears of the said income’; (3) that,
with respect to the said sum of Rs. 7,000, the trusts subsequent to the
death of the plaintiff were void ; and (4) that the plaintiff was in no

“ovent entitled to any share in: the residuary estate, that the trusts
with reference to it were void, and that, as to it, Sakhamm died in-
testate, and that the £ame now befonoed to them :

- The defendants further all eged that a sum of Rs, 16 "00 Whlch
had come to the hands of the executors of Sakhérdm, was ancestral -
property ; that the money had been mixed up by the executors with
the other properly and had been used in defraying necessary expenses;
and they submitted that they were entitled to this-sum absolutely,
-and that it should be made good to them out of the estate.

* B. Tyalji and Scott for the plaintiff :—They cited Lewin on Trusts
- (9th Ed), p. 377; ‘Indian Trusts Act (IT of 1882), section 73
Mangdlddas Parmdnandds v, Tribhuvandds ©; Manjamma .. P(L(Z-
- manabhayya® ; Tribhuvandds Ruttonji-v. ‘Gangddds Tricumji. @ ;-
. Soudaminey Dossey v. Jogesh Chunder Dutt ;- Kher odemoney
Dussee v. Doorgamoney Dossee ‘® ; Rdm Ldl Sett v. Kanai Ldi® ;
Jarman on Wills (4th EdJ), p- 443 53 l‘heobo]d on Wills, p. 78
Succession Act-(X of 1865), sections 167—177. S
',,Lcng (A'dvocate (zenelal) Macpherson and Lowndes for defend—
ants Nos, 1- and 2 :-—They cited Mayne on Hindu Ldw (5th Ed.),
_pard. 387 ; Succession Act (X of 1865), séctioris 104, 167 ; Rancliffe -
" v. Parkyns® ; Jalman on Wﬂls (4th Ed.), P 445 6; Wﬂhams on .

-0 1, L, R.; 15 Bom., 6527 *- .. @ LI.R, 2ca,1e 262, _
® 1. L. R,, 12 Mad., 393, . ® 1. L. B, 4 Cale, 455,
® LLR.18Bom,7. . -~ ' ©OLLR, 12 Cale,, 660. N

. () 6 Dow, 149,
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’E\eeutms, pp. ~1447-8; Padbm YV, C'lcukm Pitzsi17zo;z's v.

inzsemom @, W/utleJ v. Whitley™® ; leler v. T/zmgood D5 Varley

v, Wmu

Mozh and COdama for defendmts N 0s. 3 to 10 (chlldxen of Sonébe’u) .

Mods for defendant No. 11 (daughtel of ‘plaintiff),
CAI\ Y, J :— Tn this case the main ques’ﬂuns depend upon the con-

. s’cluctlon of the will and codicils of Sakhérdm Luxumonji, who died

in Qctober, 1865, leaving issue as shown by the family tree. The
will dated 12th August, 1865, and codic! Is dated 2nd and 11th
October, 1boa, provided that the trustees should invest Rs. 8,000,
and pay so much and such part of the dividends, interest and 1 _income

as che might frem time to time requirve for her own use and support,
‘to Sondbai during her life; for her sole and separate -use, independ-

ently of her husband and should accumulate the surplus of such’
dividends, &e., which should not be required by Sondb4i, in the way
of compound interest, by investing the same and the resulting income -
‘thereof for the benefit of the persons who under the trusts contained

in the will should become entitled to the principal fund from which
%the same should have pzoceeded and from and after the death of

- Bonfbéi should stand possessed of the Rs. 8,000 and 1n’ce1est and
income and accumulations thereof, if any, in trust for all or any the
children of Sondbdi living at her death, or who should have lawful
. _-1sgue living at her death, and if there shotild be mno child or issue of
- 'Sonabau then the Rs. 8,000. and the income ’rhexeof should foun par*

" of the residuary estate. -

A like sum of Rs. 7, 000 was 1o be 1a1d out in ‘the same way- upon

like or similar trusts for Bendbsiand her children -or other issue,
with like power and like remainder over. ~Asto the residuary estate

of the _t‘estator, the frustees were du’riﬁg ’d}e life-time of the testator’s -

~son Rdmchandra to apply the income for the maintenqncé of the said

- Rémchandra’s wife Kdshi,«till her death, and after her death the
~ frustees. were to stand possessed of the residuary estate in trust for -

son, and after the death of the 'said son to pay the income *to

all or any the children or child of Rédmchandra who should be hvmg

at the txme of his decease, or Who should leave lawful issue livi /ing at

2 (1) 2 Mae. and Gord,, 298, .. .. & 31 Beav.*173.
2) 28 Beav,, 417, . : () 83 Beav., 496.
@ 27, and H, at p, 706,
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the time of hig decease and Jf there should be 1 no such, ehﬂd who '
should be living or Who=e issne ‘should be living atsthe time of the
decease of the stirvivor. of Ramcha,ndm and Késhi, then the residue
was to go-to the person or persons who would become exititled therefo

"in case the same had belonged absolutely to Ramchandla. and he had.

died 1ntes‘cate T SN s

*

It is ndmltted that the testa.tm mtended ’che bequest of Res. 8 OOO

‘to Sondbdi and Rs. 7,000 to Benébm (pxesent plaxnﬁff) to be on

exactly the same termq It was amued that the testator 1ntende(1
these bequests to be the only beneﬁts wh1ch his gland-daughtels

Sonébai and. Bendbdi, should, take undel his_will, and that they ,
have no 1nte1est in the 1es1duary esta.te Tt eertamly seems mote-
plobable that the testator mtended that the grand-sons should take:

_the re31dua.1y estafe, the gland da.u frhtels and their clnldxen having-

thé ‘bequests of Rs. 8 ,000 and. Rs 7 000 rather than that thé grand-
daughters: should: take an equaJ share in the 1esaduary estate Wlth
the O*mnd-sons, and should also in addxtlon have the beneﬁt of the"
bequests of  the ‘Rs. 8,000, and Rs. 7,000.. But the a,lo-uments in,
favour of this view: draWn flom the lanouao-e of the will fail to
supportit. Thus, in support . of tlns content’on, thc lezuned Advoca,‘r,e
General .pointed to the fact. tha,t by hls will the testator appomted ‘

“the two trustees. named in the W111 to be guardla,ns of his “infant

O‘ra,nd-chlldren Krishnardo a‘ld Bé,lknshna,’ ’ the sons of Ramchandla
It was-suggested that these were the chﬂdren of Rémchandra who,
he.intended, shmﬂd take the 1esu1uary estate. But the answer to
this eontentmn is that there was no need to appoint gualdla.ns to his’
gmnd—chﬂdxen Sonébal and Bendbai, “who were both mauled at the
time of the execu’mon of the w1ll

" Then the Advoeate Genelal pomted to the p10v1s1on tha,t ‘the
1es1dua1y estate was after Késhi’s death to go to the children of
Rémchandrs ‘who should be living at .the time of his decease, “or
who shall leave lawful issue living. at the time of his decease;” and he
argued that the latter his referred to the death of Ramchandra’s $om. -
But this clearly is not so. . It refers to the death of Rémchandra, -
or, asis explained by the provision a few lines further on, the decease
of the survivor Rémchandra or Kdshi. There can be_. 10 doubt.
that according to the strict language of the will the testator provided
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) that the chlldren (sons and_ da,uo‘h’ters) of Ramchandla should take
- the residuary estate “In another-part of his will he spoke of a

- 1895

- KRISENARA'O

eeltam allowance tg his daughther-m—]aw Rakhmébal, to be madg Rf‘ M%HANDM‘ ’

S but of the’ residue hereinafter devised,” and bequeathed in trust
for or for the benefit of my said son and-his-issue. Possibly Sakh4-
‘rdm ‘choucrht that “issue” meant-sons ouly.- But whatever may
have really been his intention, ‘and whatever may have - been the

opinions of members of the. family at various ~imes on this point

(a5 to which something will presently be said), the words of the
“will are too clear to admit of any doubt. “The two sons and. the
two daughters ‘of Rémchandra ‘were alive ‘af the time of the death
of the testator, and they were-alive at the time of the death of
Kédshi in 1886, when the '_tru‘sﬁcejme to an end.. Each of them,
therefore, on the ‘death of Sakh4rdm became pocsessed of a vested
interest in a one-fourth-sharé in.the residuary estate. Kach.be-
came m 1886 absolm.ely entitled to pdssession of that one-fourth
share.  Sondbdi died subsequenﬂy in 1887." Her _one-fourth share

* has now become vested in her chlldxen, deEenda,nts Nos.- 3 to 10. -
Bendbdi is still alive. Her ehlld defendanb No.. 11, has, thelefore, no

1ntel est ab plesent in her mother’s one-fourth share.
A contention was raised on behalf of defendants Nos.1 and 2 (the

sons of Rémehandla) on' the' authomty of ;Somlamme y Dossee V. '

Jogesk Chunder Dutt® and Kherodemoney Dassee v. Door: JAHONEY

"Dossee® that the bequest of the res1due, after the  death of Rdm-

' chandla and Késhi, to a class, ¥iz., the children of ‘Rémchandra,

Was bad, because there’ might in'1886 have been children of Ram- :

- ehan(ha who had not been bom a‘o ‘ohe ‘mme of the dea’qh of the
testator. .

_ But the view ta,ken in the cases ]ust quoted was not followed' by
another Bench of the Caleutta High Court in Ram Lal Sett v. Kanaz

Lal Set® and the later view taken by the Calcutta High Court has

_been adopted by the Madrfas High Court in Manjamma v. Pad-

jnrmbiza ya® and twice by the Bombay High Cowrt, viz., Mangaldds |
v. Tribhavandds ® and Tribhuvandis v. Gangddds®. In the

absence, therefore, of any serious argument why I should ot follow
M 1, L. B, 2 Cale,, 262.- - ) (4) LL.R.,12 Mad., 393.
® LL.R, 4 Calc., 455, . ®) LTL.R., 15 Bom,, 652,

" ®LLR,120a,663. . - - - (6 LTL,R.,1S Bom., 7.

BENA'BA'L
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‘ohe view now crenerally adopted 1 am’ content to aceept the later
authontles, and hold that the bequest of the residue vas O‘ood

I now’ come back .to the bequests of Rs. 8 OOO and Rs. 7,000.

L.

Sonébsi,. as before stated, was married to a well-known solicitor, .

Mr. Balkrishna Kirtiker. Beriabdi was married to a gentleman _

with whom she has not for several years been on good terms. She
admits that since her grand-father’s death she lived mostly with her

mother. All her five children who have been born to her, and of

whom one only. now survives, were (with the exception of the first)
bory in her mother’s house. Her father Rémchandra was admitfedly

a man of weak intellect; but her mother Késhi was evidently a

capable person and managed the family affairs. It may be taken
that for many years Bendbdi lived with her mother and brothers and

Was suppmted by them. In 1886 Kdshi died. Bensbii continued
for a short time tolive ‘with her brothers. Then they sepavated, -

Bendbdi assisting in the partition of the family cooking pots. She
remained on with the younger brother for a time and.then went
to nurse her sister Sondbdi, who was ill. Son4b4i died in 1887, and
Bensbii has continued since then to live with her brothér-in-law

My, Kirtiker, acting as mother to his numerous children. On 30th -

July, 1892, she made a formal demand through the solicitors, Messrs.
Widia and Gdndhi, addressed to her blotherb, defendanbs Nos. L
and 2, who had by that time become trustees under Sakhéram’s

will, calling on them to pay to her arrears of interest due on the
‘bequests of Rs, 7,000, and also to set apart and invest in\Grovérn—r .
~ment loan notes the said amount of Rs. 7,000 without any further
delay The letter also recited 2 claim on behalf of Bel.abal to be

m‘celes'ced in the residuary estate of Sakhdrdm.
" No answer was given by defenda,nts Nos. 1 and 2to tha.‘b lettel

- They now admit their liability to set apart the Rs. 7, 000 in trust for
Bendbdi, and to pay her the interest as she may require, including of

course the interest from the date of the demand i in July, 1892, The

This plea is not established. - The evidence of Bendbéi and witness

5

question as to Bendb4i being 1nte1ested in the 1351duary estate of -«
Sakhdrdm . has already beén dealt with above. But it has been
further pleaded for Bendb4i that she had made many previous demands
.on defendants Nos. 1 and 2 for the interest due to her on the Rs, 7,000.

‘bhewantlbm Is, on: “the facé of it, quite insufficient to eata,bhsh the"
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plea On the contraly, if any previous demands had heen made, it is 1895.

cleal that the facts would have been alluded to in the letter of J uly, KRISENARA'O

1892, " Mr. Bélkrishna Kirtiker was not called, and it is clear, from. =4’ MCfMDM‘
© facts to be alluded to presently, that the members of the famﬂy were  BoNa'sa’t,

on perfectly amicable terms; Bengbéi and Mr., Kirtiker (who may be

said to have represented SonAb4j) being well aware of what the

brothers were domg and not doing as regzuds their grand-father’s

esta -

Bhagwa.ntréo and Eshwantrio were the p.ersons_named in Sakh4-
-rdm’s will as executors, administrators and trustees of his estate. -
They took out probate of his will in October, 1866, Bhagwantrdo
died in November, 1868. Eshwantrao then by deed fxppomted

“Wisudeo Pandulano to be his co-trustee.

On 3rd OCuObel 1872, Kdashi and her sons Knchncudo and Bal-
krishna filed Suit No. 561 of 1872 against Eshwantrdo and
‘Wisudeo, joining Sondbéi and Bendbii as party-defendants, setting
forth the will -and codicils of Sakharam, and complaining that the

. trustees had not set apart or investel many of the legacies or
ascertained the residaary estate, and no accounts had been filed till
August, 1872, as to the particulars of which and as to the act and
omissions of the trustees the plaintiffs complained. They, therefore,
prayed that the frustees might be removed and that the estate
should be properly administered. - It may be remarked that, in the
~ Athparagr aph of this plaint, Krishnardo and Balkrishna and Sonabai
and Benabm were recited as entitled to Sakhdrdm’s 1esxduary estate
aftel the death of Kdshi, but the names of QOnabal and Benﬁbm
_were subsequently struek out. o

On the 1 7th December, 1872, a consent decree was passéd in the
said Suit No. 561 of 1872, It was ordered that the suit should ke ‘
withdrawn without liberty to bring a fresh suit for the same matter
‘against Eshwantrdo and Wésudeo ; that one Sarvotam and Krishn4-

" 1d0, one of the p]a,mtlf't‘s (now: first defendant), should be appointed

- trustees of the will of Sakhdrdm in the place of Eshwantrdo and
‘Wisudeo, all charges of misconduct being withdrawn e;ud all costs .

) bemg' paid out of the residuary estate of Sakhdrdm.

Tt is admitted that in -the same year 1872 Sonaba1 and Benzihal ~
1ece1ved all arrears of interest on their bequests ‘of Rs. § OOO and -
_ Rs. 7000 1espect1ve]y ' :
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Allusmn was made above to the fourth paraormph of the
plaint in Suit No. 561 of 1872, It may be remarked that in the
same year in thc matter Dshwanmao bemov cafled to fulmsh "

. accounts of his adiai aistration of the estate of Sakhdrdm, an aﬁi—

davit. Was plepa,lul and-sworn by Kmshnarao dated 18th June
1872, in which he spoke of himself and his brother and his sisters
Sonzwél and Benal 4i being residuary legatees under his orand- '

" father’s will. In another affidavit in the said Sult No. 561 of 1872

filed by Krishnaréo on the 4th Oetober, 1812 he spoke of hlmself

~and his brothel as bemo- the resuluary Iega,tees. -

In the year 1877, on the application of Knshnarao in the sa1d.
Suit No. 561 of 1872, Sarvotam -was.allowed to withdraw from hls
trusteeship, and Balkrishnd:(now defendant No. 2) was appointed
in his place to be co-trustee with his brother Kmshnarao Sinee - -
then the two blothexs have mamged Salxhélam s estate,

CAs 1emmrked above, the meimbers of the fa,mlly were apparently

' then on amicable terms and contlnued to be o for sevelal years:

In 1888 the brothers Krishnardo and ‘Bélkrishnd by the aid -

. of thelr ‘brother-in-law Mr Kirtiker, with Whom Benabal was

then_residing, drew up an ameement of pzutltlon of immove-
able property, which (snter alm) provided for the payment of the
legacies of Rs..8, 000 and Rs. 7,000 descnbed above but ev1dent—

*ly did not contemplate Sonabm s. ch11d1en or Ben4bii bemo mter-
ested . otherwise in Sakhax&m s 1es1dua1y estate. Subcequently
" to 1888 some family quauel must havearisen. Bendbdi’s demand

through her solicitors was made in July, 1892, ‘and in April, 1893,
the pr esent suit was filed by Bendbai atfamst defendants Nos. 1 and
2, her brothels Kushnamo and’ Ba.lkushna, the present trustees
under S khdrdm’s will, defenddnts Nos. 3'to 10 ‘the children of
‘Sondbéi, deceased, and defendant No. 11 the child of the pla.mt—
iff Bendbdi, bemﬂ' snbseqhently 301ned Tt is admitted that of
Sonzib i's ch11d1en defendant No 8 is'the only one who was born
at the tnne of Sakh?ue’tms decease, Benébaxs chﬂd defend—

\\A__‘

.- The above bemcr the facts ploved or- adxm’oted I find that Be- .
nabal is entltled to have the Rs. 7,000 invested and to be paid

. arrears of interest from the date of her d.émand in July, 1892,
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_ I ﬁnd that she- is not entltled to arrears of mterest prior to
:July, 1892. . Not that I agree with .the argument used by the
learried counsel*for defendants Nos. 1 and 2, that Bendbéi by the

terms of Sakhdrdm’s will was not entitled to the interest on the,
. Rs. 7,000 as long ‘as she lived with her mother’ and brothers,

I do not think that the words * for her own use and - sapport ”? i

cut down the bequest or made it less than an absolute. gift to be
at Bengb4i’s own disposal whenever she demanded it, But I
think that it is equally clear that tlie money was only to be paid

- to ber as she might from.time to time require it 4. e.,as the in~-

‘terest accrued, if Benabai asked for it, it was to be paid to her;
1f she did not ask for it, it was to be accumulated and eventually
added to, the principal fund.  Bendbai not having before J uly,
1892, demanded: the interest, cannot now, recover arrears-of in-
terest before that date. The fact that in- 1872 Bendbdi- and
;Son4béi recovered the arrears of past years’ mtexesb (pxeauma.bly
from 1866) will not prevent the present trustees from takmg
their stand on the express ¢ directions of the will.
- Next, according to the will, if the Rs. 7,000 had been pl()-
per]y invested, the interest as it accruéd and had not been re-
-.quired by -Bensbéi would from time to time have been invested,
.and after the death of Bendbéi the prmmpal fund of Rs. 7, 000
* and the fund of accumulatxons would go to the children of - Be-
n4béi living at her death, or'who should leave lawful issue hvmg
-at her death, ' Bendbdi is not dead Jbut all the partle% interested
being before the Court, the Court i 1s in a position to- give direct-

“jon as to the ultimate disposal -of the Rs. 7,000. The duechon ‘

- must be that'as Bendbdi’s child (defendant No. 11) was not born
at the death-of Sakhdrdm, the bequest -of the Rs. 7,000 to- Be-
nibéi’s chﬂd or children is” void.. - When, therefore, Benab"u dies,

‘the Rs. 7,000 will be dlstnbuted as pait of the 1e51due, and should .
. Bengb4i subsequently to :this suit not 1equ1re the.interest on -
-the Rs.. 7,000 from -time .to, tlme as it - accrues (obv1ously there -

-i§'nob much’ chance of -this) «then the interest not so required
- being as far as’ poss1ble itself 1me>ted Wlll also, be . d1st11buted

like Rs. 7, 000

i The questlon, thenr, auses as to the 1ntelest Whlch should accmd?
1no~ to. the . p10v1s1ons ot' the \v1ll hfwe been aecumula.ted between :
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1873 and 1892 If; is adxmtted that the present dcfendant cannot'
he held liable for any accumulations of interests before, January, 18 73
when the first defendant as trostee came into charge of the_estate.
But plaintiff through her counsel seeks now to récover the arrears of
interest (with compound interest) on the ground that.the trustees:

failed in their duty to invest the Rs. 7,000. This, hbwever, cannot .
_be allowed. . The trustees may have been negligent, but they are-

entitled to take their stand on _the provisions of the will, and con-.
tend that plaintiff is only, entitled now to-interest as she did demand:
it, the interest not-so demanded being otlerwise disposed of. The -

“fact that the Rs. 7,000 have not been invested according to the:

provisions of the will would not entitle plaintiff to claim the interest:
of the same in any way contrary to the will. And, as noticed above;
the present trustees are mnot concluded by whit took place in
1872, Eo far the point is clear enough.. The plaintiff is not en--
titled to present possession of amy accumulations of interest prior
to 1892. 'And, according. to Mr. Budrudin’s rep]y for pla,mtlﬂ‘
that was the limit of the pla,mtltf’s case.  The question as 1egards, \
the accumulations, he said, can only arise on the death of the plamt- )
iff ; the surplus interest is only to ‘be inyested on the death of’ the-
1arly ; no point arises as to the directions in the will- lewa.ldlng ac~ e
cumula,tlons becaunse there are none, and. they  would fall into the
tesidue. - The answer to this is clear. The provision of the will is
explicit; the interest not required by Benabdi was to be mvestec}, s
from time to time by way of compound interest,-and on the death -
of Bendbdi the fund formed by these further mveﬂ:ments was to go
to the pelson who would take the Rs. 7,000, But, as has Just been -
shown, the Rs. 7,000 fall into the residue.  On Bendbéi’s deatli
her representative may cla,lm the one-fourth share of thg Rs. 7,000,
which will then be dlstnbuted among the four residuary legatees -

-or their vepresentatives. Tt may be argued that the interest in -that

sum of Rs. 7,000 is vested. in interest in Bendbdi th_ouwh not in
.'posse<51oﬁ, and that with that share of the Rs. 7,000 there- will also _

“be the arrears of the mteleet which was not required, and which -

should itself, according to the will, howe been formed mto a fund t@ -
Le added to the Rs. 7,000, : : .

" The learned Advocate General, for- defendants, a,wued that the»
dirvection In the _yvﬂl as to accumulations of 1;1te1es+ was wholly
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’_vord quotmw Ma,ynes Hmdu La.W -(5th Ed. ), pam 387 Buﬁ f',. 1895, -
. of the two cases quoted by Mr Mayne, fne (Kmnam Aszma V.’ m‘,
! Kidimdre, Krisknu®) was a case’ in which the du'ectlon was 40 ac-’ RAmcuumu
camulaté for nmety-mne years, while no- duechon Was given as- to° B'Nhh-

- the appropriatioh of the fund at the end: of the time. In the othel‘

..._.(Ka ishnaramani 'v, Anandd’2’) the trust for - accnmula.tlon was !

" ‘wholly bad as being; in fact, part and pareel of the creation of a:

perpetuity. T can ﬁnd 10 cage in which a“direction such as the’

" present one was held'bad, #iz. a gift -of*Rs. 7000 to Bendbdi for

- life with a gift over of Rs, 7, OOO to_ which,- was to be: -added so much’

* of the income-of the Rs. 7,000 ag ha.d_not béen required by Bendbdi.

-The fact that section 104 of ‘the Successmn Act was not made

apphcable to' Hindus by "Act XXI of. 1870 seems to show that a

- direction in a will to’ accumulate the income* amsmg from any p10~ )

. perty is not necessauly void, : : b

: Then it was argued that as the sum “of Rs. 7,000 forms part of
the residue, therefore by.the will the interest not required by Be-

. nab4l beloncred to Rédmehandrarand then to K4shi, and thus could.

never be a’ vested interest to which Bendbsi or her representative °
" could lay claims.  But this is not so. Supposing that by - the terms
of the bequest and 1ot by ‘operation of law, the accumulated ins:
“terest nob required by Benabdi ivas on’ her. death to o Wlth the !
Rs. 7,000 to. the residuary legatees, the- trustees 'would - not have -
~beerr Justlﬁed either in’ taking that money for themselves or in ;
paymo' it..over to Rdmchandra -and Kdshi, If the divection -
- to ‘accumnulate is good at all, it is good -for its dxsposa.l with the
Rs. 7,000 as part of the 1es1duary estate, ,

Then 1t was® a.wued that as the gift over of the Rs; 7,000 td)"
Ben:ibél s child is vold, therefore the direction to accumulate for the
Lbenefit of Bena,b"u’s child s void also, But this is not the -case of*
a. bequest being void, and, therefore, any befuest conbamed in theé”
same will and mtended to take effect ater or upon failus e of such{

" prior. bequest’ bemg also void {cf. section 163 of: the *Succession:
Act). This is the case of the beqitest of Rs. 7, 000 plus interest bemg
void, and therefore, the ‘sail bequest £a,11mg to the four 1e51dua.ry
legatees. - Of -these defendants Nos. 1 and 2 do not, of course, ask that”
any accumulated interest between.1873 and 1892 should be calculafed

. ®W2B.LER, 001, 4B LR, 0.0.3,p 28 3

".1550 e - R



586,

1898,

" KRISHNARKO.
BAM(?HAI\ DRA:.

BENABAI,

. THE ENDIAN LA.W REPORTS [VOL XX.‘,? E

in ta.kmg the aceount o‘t' the 1e31dua1y estate. ; Nor do. the ch11d1en . |

of Sonabél their counselnexpreasly d1scla.1med any ‘such plea.” Tt is
only the 1ema1nmg 1th .share on Whose ‘behalf ‘such a plea can be -
sa.ld to require- cons1dexatlon Apart flom the fact that plamtxﬁ? did -
not explicitly raise -it," but on the contraiy asked for. the present _
possession-of the said money, I find that it would. ‘ot be équitable ;

.to give such a direction to the  Commissioner in takmg an account’

of the- residuary estate:;. for it was. with the-fall knowledfre of

" Benabdi that tlie Rs. 7,000 were not. investéd, but used for other

family purposes. -Defendant No. 1, who holds a 1esponsxble posmon:" :

- under Govegrnment, gave his’ ev1dence ina stra.xo-htforwa,ld manner,
and I accept his statements without hecltatlon

T hold, therefore, that mterest Whlch should have been aceumulat-v '

- ed between 1§73 and 1892 cannot be given, Wholly or in parb to

plaintiff now, nor can it be taken mto consulela,tlon in ‘cakmg an_,{-

aceount of the 1es1duary estate.

I now. "come  to: censider the. quest’on rega,rdmg the. sum of |

" Rs. 16, 436-5 which Eshwa,ntléo s the surviving ‘executor of .
.. Sakharém Luxumén. on 30th November, 1870, reeelved fxom the
.- Master in Equlty, as 1epresentmg a share' payable to Sakhérim
~according to 2 decree of the High Court dated 0th Febiuary, 1864,
. That decree was in a smt fo -which Sakhdram Wlth sevew.l otherr
nenibers of his family was a par ty, and related to certam ancestral :

estate which-the . Master” was to sell and to ‘give Sakhirdm }

- sharé of the ploceeds <It is cIea.l, from' the accounts which Esh-’,

wantido fuinished in August, 1872 (alluded- to above) that Esh-
Wantrao received and dealt with the sum of Rs, 16,436-5 as part

-of the estate -of Sakhdrdm covered by Sa.khalam 5 W1U No

:ome up to the present suit seems to'have had any opinion as to this”
“anoney, . but that it formed part of all the rest residue and el
mainder of my- real 'and pelsonal estate- whelesoevel and Whatso-"-
ever” devised by Sakharam as shown above. * But defendants Nos. 1 '
"and'2 now plead that, if an account i is dnected to be taken of Sakhé-
'_‘*réms 1es1aua,ry estate, this sum of Rs. 16,000 odd with™ interest -

from the date of its. rece1pﬁ must. be. )deducted from the monies -

- ‘which lave come into their ha.nds asthey are entitled- to hold the

cash-received ffom the Master as ancestral estate in which Sonabau :

- .and Benébé,l Would have no,share, In my opinion, they-are- not . so
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entlbled - The’ cxrcumstanees unde1 Whleh the Master- called npon;« '
the’ executms of Sakhérdm’s will to receive -the money eannot now

-be: ma.de clear, * But it would -be very - <diffieult o -Suppose bhat
Sakharam had, when he - ma,de his will in' 1865, entirely lost sight of

the decree Whlch had been passed in 1864 ‘and uhder which he would -
be eventua.lly entitled to receive a large sum’ of mondy representing -
“his shane of the ancstral estate * Secing the details recited i in the,
- will, e. g the debt due to testa,tor from Jamnébai; it is strange that

-the testa.tm did not mentlon the money commg to him under- the :

deelee of 1864, But, ha.vmo' regard to the. very . wide" terms in
whicli the testator descubed his 1e51duauy esta.te 1nclud1ng real: as
" well as ‘personal, it must, I thmk be taken that heé did profess to*
dispose of the money ¢oming to h1m -under the decree When de-
fendant-No. 1 took wpon himself the tlusteeshxp he knew that the

rewous trustee and executor had received and dealt Wlth the . money.
“as pa.lt of thre residuary estate disposed of by the will. © At that time, -
‘as " shown’ above, ‘the mémbers’ of the family. seem to have heen -

uneerta.m W’hethex defendants Nos 1 and 2 were the sole resxduary
“legatees. But, at any rate, Toth these defendants were’ pmfectly
"competent 1o apply to ‘the Court for”a correction .of. the’ aceounts

. 50 that the fnd received from the Master could haye been excluded -

“from the account ‘of the residual’y estate covered by the wxll They
did not, do so. It would be meqm’sable now to allow defendants Nos. 1

:and 2 to re- open the accounts which they. bave accepted and- acted '
on for so many years. I have riow dealt with all the points ansmcr :

“on_the pleadings, and: ean dispose of the i Jssues seriatim. -,

- 1. 1 find that plaxnhff is enmtled to the-interest of the Rs. 7 000
only as she may 1equne i3 tha’n if she demands 1‘0 as°it aceries it

“must be paid over “to het.-  Of -course she: would be entitled to"a .
reasonable time for demand, and theré would be no lapse simply be- -

cause she did.not ask for 'the 1ntere=t on the very day it acerued.,

In the ‘same way I seesno ob;ec‘mon “to her. glwnt, a.standing 01der ‘
that the money should be pmd over -to- her or. to a eertam person ,

on he1 aceount txll furthe1 motice,.

5*'557_ -
1898,
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2 I find that defendants Nos, 1 and Z ha,ve not been alwa.ys 1eady .‘

toset apart the Rs. 7.000. - That is admitted . by ‘defendant No,- 1
No doub{', all the members of the fa.nuly were “aware of the Way m~'

wlnch deienda,nts Nos. 1and 2 were deadmg with the Jestate, and -
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: explessed nb dlS&pPlOle but that ‘does. not alte1 the fac'o that de-
fendants Nos. 1 and 2 so_actedas to be unable to set apart the
“RS$, 7,000 When called on to do’ so They adm1t theu Imb1hﬁy now
', to set apart the money. - : R '.

3 I ﬁnd that plamtlff made no demand pnor ﬁo "30{:11 July, 1892 .
4. 1T find that plaintiff is entltled to demand the interest, whether

. :She is supported by any. membel of the famﬂy or other Wlse

5, 1 find that plamtlﬁ' canfob demand arrears of mtelest puor

t0 30th July, 1892, Tho arsears rom July, 1892, may faily bo
_taken to cover the fu st ha]f-yemly interest f01 1892 o

6. T find that the gift over of the Rs. 7,000 affor Bendbivs death

.1 void, and that the same fa.lls Into the 1esxdua1y estate of Sakha.-.’ ,
. ;am. : : .

7. T find that the. bequest of thé re51dualy estate afte1 the death '

‘ 4of Késln, is not void.-

: 8,1 find that plaan‘mff has a 1th shaue in that resxduaw estate. |
" 9. T find that defendants are not entltle(l to deduct any sum on ’,

| ':account of ancestral estate. T o
. 10. 1 find that. defendants Nos 1 a.nd 2 ale not soIel5 entxt&ed ﬁo"

Sakhal Am’s 1es1duary estafce. : ,

11. T find that the ag1eement of 1888 made between defenda.nts
Nos 1 and 2 was. made with the Xknowledge of the plamtlﬁ but that '
fact does not estop the pla,mtlff from c]anmng her just no~h’ss under .

'the W111

12,1 ﬁnd tha.t 'co asceltam thé 1es:dua1y estate Tor Whleh de- '

gfenda.nts Nos. 1 and 2 are ha,b]e a reference must be made to thef
. Commissioner; R L

13 (Genelal 1sSue ) ‘ . ~ e
14 T find that defendant No. 3 is en’utled‘to the Rs. 8 000 Whlch.

“on the déath of Sonab4i by the will 'of Sakhélém became’ the property

. of. ,.,onaba,l s child, defendaiit No. 3, Who was.alive at the death of the -

_'testatox Tnso ﬁndmg I follow the vidw adoRte(hm 1egald to “the’ :

" bequest of the residuary estate. I findalso that defendants Nos. 3 to .
<10 ave en‘tntl@d to Sonabél’s }th Qhare m the 1es:duary estate of*
Sakhauam. .
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. 15 I ﬁnd tbat unde1 the w111 of Sa,khax rAm defendant No. 11 is hot
entitled to the Rs, 7,000 on the desth of the plaintiff, Her mother.
(the plaintiff) is " entitled absolutely. $o one-fomth shale of the resit

.'dualy estate. of Sakhérém - Yoo e e L

Py only yemains +o deal with the prayels of the p]amt 1n accmd-"-’

- ance Wxth the above findings. . =~ .

@ “Plaintift’s right, havmg ‘been asee1ta.1ned as Just shown w111 be:‘ ;

* declared and there will be a direction to carry out the trusts of the will
. as regards the investment of the Rs. 7;000, . There will be'a 51m11a1
: dxreetxon to, secupe the Rs. 8,000 for the benefit; of defendant No. 3.

Ty 1 cannot cansent to the proposal to remove the plesent tmst* ‘
ees, defendants Nos. 1 and 2, unless they themselves are anxious to:

- be relieved from the tryst, 1 cannot adopt the vexy stiong language‘

“used by {he. learned counsel for the plaintiff in regard to the conduct -
of defendants Nos, 1 and 2 They have acted- ummsely but not_

“fraudulently g .

(c) The necessaly deelalatlon Wlu be made to have the Rs 7 000;;
sct a,paat and secured $o pla,mtxﬁ for her hfe plovxded she demands -

F"'the income ’cheleof.r o
@y And to entitle her to receive the mtezest from 30th J uly, 1892,

" the same"should be caleula’ted at compound mte1est w1th half—yearly -
rests : SRR AT R s

‘(e) T do mot thmk that any m]unctlon is necessa.1y, 1101 is, the

appomtment of a 1ece1V er~necessaly

N No a.1rea.1s of interest can be allowed puor to SOth J uly, 189
the same covering the firs half-year’s 1nte1est of 1892, L

~{(g) As to the eosts. Plamtlﬁ must beal all costs occasmned by_"
- thie plea that there had beca ‘a demand prior to 80th July, 1892, -
- Her other costs up to, date and the costs of defendants Nos, 1 and 2-
“up to date must be borne by defendants ‘Nos, 1. and 2. personally."‘
~ Their omission to give any answer to plaintiff’s demand necéssitated -
.~ the suit.” In any’ case, defendants ‘Nos. "1 and 2 are not entitled to

-
.

: 'have separate costs.

The costs of defendants \Tos 3 to 11 to come out of the 1es1duary
, estate for the ascelta.mment of which there must be a. 1efe1ence to

_the Comrmssmnel. -

589,
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. At'the. 1equest of the Advocate General the ﬁndmgs to be msert- :
ed in the decree o ot : . . 3

" The first and second defendants appealed They contended (1)/
that Ben4bsi was not entitled to a share in'the resxduary éstate § 2)

‘ ‘that the childrén of Sonsbéi were not éntitled to-a ore-fourth share;
" in the residuary estate ; (3) tha,t the defendants shéuld be dectared enti-
tled to deduct from the estate, before the residue thereof was available

for dlstnbutlon, the sum of Rs. 16 436 and interest thexeon 1eee1ved
by the éxecutors of Sa.kharam - c :

. The plamtlﬁ Benabax ﬁled cross—obJectlons to the decxee i
- M acph er son ‘and Lown des for the appellants (defendants Nos 1

- and 2)e:

Starlmg and Scott for respondent (pla.mtlﬂf)

R The followmo' authm ities were 1efe11ed to ——Wlllla.m on Executors,

p. 1114; Seton o Decrees (5th Ed) ‘p. . 1355; Theobold- onf_v

. Wills; p. 404 ; Henderson: on Wills, PP 217—-219 Jl[ngatdas' :

'Pm‘mmmndas ¥y - Tribhuvandds®; - Ram -Lal Sett v Kanai

‘Lal Settm ; Ras Bwhen Chand v. -Asmaida Koel(@ Domelbiz
“v, Doy 7ell“ > Lewin on “Trusts (9th. Ed.), P 37 é——:9 o
T ~FARRAN C. J. —-Thls is an a,ppeal from the judgment of Ca.ndy, ., ,
“upoti-the- constlue’uon of the will of Sakahram Luxumonji. - The:.

‘appellants complain of the learned Judge’s” decision in so far as ib
gives the plaintiff Bendbéi and the defendants Nos: 8 to 10 colleetnvely, ’

- who 1ep1esent Sonabm, shmes- respec'uvelys in the resrdualy estatev
, ,of the testator. ' R

The will is dated the 12th Auwﬁst 186a The fatmly fo1 §:? lenwth- ;

“-ened penod were . under the. 1mp1esszon that the sons of Ram-‘
, chancha Sakhérém to the exclusion of his da.ughters were.entitled to-.
' the resxdualy estate. The Judgment appealed against has detenmned

that the dauOhters equally W1th the sons are entltled to share in- 1t
The clause wh1ch ‘gives rise to the ques‘mon is th1s PR

“And T hereby declare that from. and -after ‘the’ determmatmn of. the’ trusts,
. aforesaid the said trustees or frustee.for the time being of this my will shll stand.

possessed..of and interested in the sard residuary "real and ‘personal estate and the -

stocks, funds, shares and securities in or upon which the same or any pact of that hay

3
.

(I)I.L R., 15 Bom., 652. "3 L R, 111 A; 164
‘@ I T R., 12 Cale. 663. L@ (1595),2Ch 698,
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< be mvested and the rents, dxvxdends 'md the income thereof ¢x trust for all or any the‘

chddren or child of my said son Trho shall be living at the time of his decegse or
who shall’ leave lawful isste hvmv ab the time of his’ decease in equa.l shares and
-~ ‘proportions if ,more than one, and if theré b no such - child who - shall. ‘be -living’ or
~whose issue shall be living ab the time of ‘the .decease of theAsurv.vora of ihem }ny
smd son and his present wxfe, then the spid trustees or trustee for the ttme bemo'

“of ‘this my will shall staud possessed of and interested in the said residnary estate -

and the stocks, funds, &c. in trust for the per:ons or person who would become
entxtled thereto-in case the san‘m ha,d Delonged abaolube‘ ly-to my smd son and. he ‘1a.d_

dled intestate. ”

. Upon this s ﬁlstly contende"l th nt th.e context of the Wﬂl shows |
that the test'itor used the expresswn “clldren”” in the above clause-
as"the equwalent o‘f sons who alone, he desired, should take. " The"

“will was wiitten i in Lnghsh and itis suggested that the testator had

"not an accurate knowledge of that langunge, and that, therefore, it i§

by no means improbable thaf he misunderstood the term which he -

. employed and used it in an unusual sense. - As giving colour to thig
contentmn it is pomted ‘out that. ]eo'acles, which are strictly tied up,
“are given to the testator’s gland-da,ughters ‘Benabdi and Sonigbi, and

- it is argued that it is highly improbable that in addition the testafor

. should have " given them absolu’ne -and uneontrolled shares in the -

“residue . which would _place- ~them, in a “better pos‘tlon than then‘
brothers to whom . nothmo- is given but their shares in the re51due._
- It is~also prov ided in the will'that; Jin the event of the failure of issue

. of the O'ra,nd daughters, thh e legacies to them shall fall into the xesuiue.
Thls is, it is contended, a clear _indication that the- teshatm dld not
. intend. that his grand-daughters should share in the 1e51due. I

" These considerations, though they ate calculated to mduce a very: N

_¢areful serutiny of the whole will, with a viéw to ascertain whethei‘“
“its!context does not show- that the testator used: ‘the term ¢ chﬂdl en’

_in, other than its usual grammatlca.l sense, are in themselveq msufﬁv '
cient to control or vary the meaning of the. term.. They only show,

_that “the testator has made a disposition by kis will which the,
Coul’o 1s sulprlsed to find 'such a testator or indeed any “bestator’

inaking. ~ If there was any amblgmtv in the ‘expression, such consi-.” -

delahons mloht deteriine the sense in which the testator used i,

bu’o they. cannob Jead" the  Court to refuse to give effect to the pla.m -

Janguage: -which hs has employed In suppoxt of the contentions that.
‘the context of, the Wﬂl mchcates that the testator used thc exInessmn

891
1e9s..

Kmsxmm'o
RAManNDR&

- ‘BENK.'BA_;'I.'
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. % children ”’ mstea.d of “sons”’ the a,ppel]a.nts 1ely upon "the fawt :

‘_tha.t the testator when refenmg to Sondbai and Ben4bai in the early
’portlons of the will- deagnates them his “ grand-daughters,” while. -
_in the final clause of “the will he appomts the execttors of the wﬂl»w
‘«ruardlans for his infant gmnd-chzhh en *” Kllshnarao and Bél-.
krishiia, nop for his infant ¢ grand-sons.”” We should readlly lend our- .
’Jselves to this contentlon if_we thought we should be Justxﬁed in doing

~'s0. But it appears to s tooslender abasis from which to draw the'

suggested conclusion, "Fhere  is no, antithesis between the two ex- :
" pressions, . The testator. nierely uses: one applopna.te expression-to

.designate Krishnardo and Balkrishna instead of another hardly moze,

or;.we should Father say, equally appropriate. This is the only found- -
ation for ihe ar gument; and in other clauses of the will ‘the testator
uses. the expression chﬂdren where it is not contenrled that he mea,nsf77’
to confine it. to sons. If we were to accept the ar crument of the
appellants we. should, have to attribute.two entirely - dlﬁ'erent i
meanings to the same word in the same instrument wﬂ;hout any
context to justify. us in doing go, contrary to ‘one of the’ most' .
fundamental canons,of constriction. We,: theréfor e, come to the -
conclusion that the Juddment of the DlVlSth Coulb upon thls k

pomt 18 coucect R

¢ 'It is, further contended that the glft to the- chlldlen of Ram-r
chandra wha shall be hvmo' at his deceqse is a gift to a ‘class of .

) .

which some may have come into existence after the death of the.

_testator, as to whom' the gift would be void under:the rule in the'~

Tdgore case, ‘and that, thewfme, ‘the whole' gift is, void. At the .

time when. the testator made his" will, his son Rémchandra. had

- two daucrhtel S, | Sondbii: and Bendbdi, and- two sons, ershnanathh

ot Krishnardo and Balkrishna, who arg all’ naimed in-the will,

thoughynot in this particular. clause." It yw ould mamfest]y defeat
the intention of the testator if.the whole bequest were declared to ;

be i mope1 atlve, merely because the testa'tor indicated hls wish: that ’ :

i furthsr children should: be born to Rémchandra, the class should
be enlarged so as fo'einbrace them. A umfbrm series of de(:ls,lons:_-;

. ending  with that of Tub/mvmulds.v Gangadas‘“ show. that we

are not bound to arlopt a construcmon whlch would in many, if

(l)I L. R., ISBom 7
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not in most cases defeat the pumary 1ntent1on of the testatm,

‘because effect " cannot be given' to his seconda;ly mtentlon. We.

~ think thab we.ought to follow these decisions in- prefe1 ence tosome
Vearher cases that arc ‘opposed.to’ them Upon this questlon also:

T we acnee w1th the view taken by the Dnnslou Gomt

The next - ground of appeal i§ Wlth 1efelence to a sum of

‘ Bs 16,436-5-0 which the Division Court. has txeated as- foumncr )

“part of the testator’s estate or Liablé to be, treated as part of-sich-
“estate. This was a sumi - admittedly arising from the sale:of the -

testator S- sha1e in certam ancestral estate by the Mastef in quty, .

which the executors of the testator” received aftef his’ déath and .
dealt with as thouoh it -belonged to his - estate. . It-is admittedly
.- money over which the ‘testator had no power of disposition, but,-
which-upon’the deat’h of the testatm passed to his son Rémchandra.
"The will does not refer to.this. money spemﬁcally and there is
nothmg in its terms to indicate that the testator intended to dispose-
of or deal w1th it. - No question of electlon can, therefore, arise in
reference to'it. It was apparently: allowed to be réceived and’
dealt with by the “executors as part of: the estate in consequence
of the understanding i ‘the family, that it in common with the

‘west of the res1duary estate would devolve ultlmately upon the s
sdins of | Rdmchandra.  Phat understandmg having now been '

found to be’ erroneous, -the sons.of Rémchandra are: of course
entitled to have it from the estate’ and restmed to them, unless

"the law of lumtatlou bars thexr nght We do not thmk that :

it does.: ¢ Ce e B .

- When the sum was recewed by the: executms, one of the sons

of Rz’mmchandra, the appellant Krishnardo; was acting as.an exeeus -

for and the other” son, the appellant Bzilkushna ~soon afberwards
“assumed that offi e . Their ‘case is that this money was used for.
the puzposes of the esta,te, or, in other words," lent to. it The
“executors have thus used- thelr own monies or money- procured by

-ohe of them for estate purposes In taking the accounts of the -

' _e,state ‘executors are enhﬂed to be allowed such xxxoney—Spachaaz

"v HilbrookV'; Séton on Decrees. (4th Ed.), p. 894. Unde1 certain -

mrcumstanccs they are allowed it avith mterest We. are unable-

- 2Gif, 198,
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" to see how the Statute of leltatlon apphes o siich ¢ a case, as the

account of the executors has’ stlll to be taken. " Whether this sum .

the account IS gone, into.. For these reasons we are of opinion
. that the ﬁndmcr on the '9th.issue musb be set aside and the decree

x Yaued s0-as to give effect to our Judgment in, thls resPect

The r'espondent Benabeix has filed cro;s—ob_]ectlons to’ the decree
‘in reference to her claim for interest on her Iegacy of Rs. 7,000,
By'the clau‘se in the will upon which her contention is based, the
-testator givesa sum of Rs. 4,000 (by a codicil raised to Bs. 7. 000)
to hls executors-upon trust that they do invest the sum in-the
‘name of the ‘trustees angd ¢ “do pay so much ‘and such part of the
_dividends, mtezest and. mcome of the same monies or of the.
stocks, &e., upon whlch the same may be invested ds she may.
frem time to time requirt for her own use and. support " to Bend-.
' bdi during her life for hér solé and separate use mdependently of
- her husband without powér-of “anticipation and upon trust thab
_ they do and shall accumulate the surplus of such dwldends inters.
est and j jncome (if any) which shall not; be required by Benabal,',_
in the Wa.y of compound interest by 1nvestma the same and the

- resulting “income thereof for the benafit of the: persons Or persort.’
~who unde1 thé trusts of the will shall become entitled to the*

prmmpal fund from which’ the same may have proceeded These
trusts were for all or any. of the ‘children or ¢hild of Bendbdi’ Who
_shall be living. at. Her death or’who shall 1ea.ve lawful issue
hunor ab her* death fallmo* whom . they Were to fall into the .
re51due The: bequest ‘to the chlldren of Bendbai having - been -
v01a under the rulg +in-the- Tagme case the accumulations are° :
held in, trust to form part of the ’res1due Béndbai’s leaacy '
has never, .in fact ‘been set  aside; " The mterebt upon it was
pa1d o her down to 1872, After that she " Tived on. amicable
‘terms w1th and was. supported by, her mother and hér bro.
thers, the executors and other members of the family, . dow’n
to. the ‘time. of .the (hspufes between - them-; and the Dwmon .
- Court has held that she did not, aftel 1872, 1equ11e or dem.mde .
paymenbofthe interest uponher.leoacy uhtil 30th July, 1892 "The
latte1 ﬁndmcr has not been’ seriously contested before us, and we .,

ooet . e e



'VOE‘XX«]—. . "BOMBAY SERIES. 595

* think: we ought to accept 1t Upon the constructlon of the clause 1895, -
_we: a(rree ‘i, ‘the. view taken by the: Divi ision Court. The m
- plaintiff was en’utled ‘we think, as she required money for her RAmckmnxt
_-support. f1om ‘time to tlme, to recclve it from the executors up to BENA’BA'r
_ the, full amount, of the interest, but if she did 1ot requlre the in--

-terest or ‘any pqrt of it, - the trustees are_ direcfed to invest the.

amount not- requxred and are dlrected to hold éuch accumulatlons
" upon trust for the persons ‘who W111 be ultlmate]y entitled to the

fund. - After it is once accumulated, the accumulatlons appegr to

-us to Tecome 1mpressed w1th that trust; and Benabax is no longer

cntltled to receive them. The failure of this ultlmate trust can-

* not alter or en]arge the- meanmo .of the bequest for life4n favour

of Benébél That remains the .same a8 if the ultimate trusts .

"were -good and could be.given effect to: Benabal dannot, there- .

" fore, claimn to. have the intérest prlor to 30th July, 1892, which she

did not require-and demand as it accrued due, now pald to her.

. ._ She demands, however as parson interested in the residue
to have the fund nowmade up to the ‘amount gt whlch it
Would have- stood hiad the trustées set apart and mvested this *
leo"acy as they should hme ‘done at least in 1873. 'The. learned
. Judge in' the Court bclow has refused to give dlrectlons to that )
weffect on the ground that Bendbai was well aware of the dealmgs ’
“of the executors with the estate since 1873 until the dxsputes and-
acqmesced in them, and:we thigk ‘that he was Justlﬁed in talung
‘that view.” The executors themselves and Sondb4i’s children are-
entitled to § of the residde, and they do not seék to have this
prov1s1on made The legacy money appears to have, been ernployed
-in estate purposes, and it is not shown that it has nob benefited
the estate to ‘the same extqnt as lf it bad been mvested and the .
‘surplus income accumulated. It has not, in fact, been shown
that the’ resulue has sufféred - any-actual loss by réason of tbls
dlrectlon not h avmg been car ned out.” Under these c1rcumsta,nces B
‘we do not, on the whole, consuler that equity requires us to
-take the extreme steps of giving th1s alternative direction which .
Bendbéi asks for against the wish of thc other beneﬁc1ar1es W_e,_
therefbre dlsallow the cross- obJectlons. o Sl

As to costs; We do.not ‘think that the. D1v1s1on Court has” as-'
; SIgned ad equate reasons f01 departmg from the usual rule in suqh
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1895. ‘cases and makmo' the executors personally liable to. puy them..
Since we have varied- the decree in a maberial pomt we cons;den
that the whole question as to costs is open tous. * T

Kmsmumo
Bi ncn.wnm N

- BEX“‘BAI’ " Therparties; respectlvely will have thew costs out of the estate
.in the Court beloy" and will pay their own costs, respectwely, of:
the appeal as it has in. part succeeded and in part failed. "Wedo -

* not, under the c1rcumstances, make any order-as to attorne.y andf‘ '
* client costs:
(.

. I

: Decree wme(l
Attnmevs for the appellants (defendants Nos.- 1 and 2,) 1
\Iess1s ‘Bhdishankai and Kdnga.

_ Attornéys for the respondent NAo.Vl (pla,mtlﬁ') . essrs Chzt-
nis, Motilal and Malwi. : -

- Attorney for obher respondenbs —~Mr. Balknshna V. N Kut@lmr'
; S ORIGINAL CIVIL

' - Before Si} Char les Fanan, Kt C%ief Justica, and ﬂfr‘ Justice' Straeley. '
_18%.  TEJPUR DEWCHA\]D AND ANOTHER, PLAINTIFFS, v. MAHOMED JAMA’L’
January10. . "AXD OTHERS, DEFENDANTSH .

.41 bity ahan-——Applwanon 0 jz‘le award—Civil Procedure Code (Act Xl V af. 1882),
.+ Secs. 525, 536—Objections as to the. Jactum or valzdzt y.of submission and award— .

*Sections 521 and 522 afthe Civil Procedure C’ade (Act XI Vof 1882)—P9 actwe—- iy
- Procedure, E .

K

\Vhere 011 an a,pphcatxon e ﬁle an a.wa,rd under sectxons 525 an(l 5‘16 Clvll Pxoce-
duxe Code (Aet XIV of 1882), ob]ectxons, which in the op.unon of the -Court aré not )
merely frivolous or colourable, are raised to the factum or validity of the submission -
" and award, the Court has 2o Jumsdlctlon to deal with them and mush refer the pa,rtles-
"o a regular smt ; ;

o Samal V. Jmshznlcm (1) and Sm jz.m 'A .Blukci; (2 followed ) l A
Amm& Ram v, Dasral Ram (3) not followed, » : N
CaASE stated for the opun,on of the ngh Court under sectlon’

69 .of: the Presidency” Small Cause Courts Act (XV of 1882),
by C. W. Ch1tty, Chief’ Judge L

“This was a sult b10u0ht by the pla1nt1ﬁ§ who Were father
) and son, against the three defendants to recover . Rs. ,u28 8 ag:

* Small Cause Court Suit, No. 243 of. 1895, 7
. 16983

- ® L L. R.; 9 Bomy; 954 ° ;oo (2) 1 L.R,2L Cal., 213
. ® LL, 1:., 17A11.,..l
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