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1893, entitled to the whole corpus of the fund? No doubt the result js -
CowasniN,  startling, but the Court has to administer the law as it is, and notb ’
PocrRHA'- . . . . - o
wsa'watza  according to aresult, which possibly may be due'to the too narrow

terms of a section of a statute. The learned counsel for the
plaintiff submitted whether it would not be inconsistent to estab-
- lish as a perpetual charity that which is really no charity at all.
Here the deed is void, not on account of any absence of certain
formalities under any statute such as the Mortmain Act, but it
is in itself void as creating a perpetual trust which the law does
not recognise. The answer to this question is that the deed is-
‘neither more mnor less void than was the deed in the ease of
Churcher v. Martin, in which it was held that the deed was void
altogether. Kekewmh J., refused to consider the question whether
_the effect of his demsmn would be to establish the charity. I

mus follow the same course.

v,
B. D. Serxa,

Holding the claim to be barred by limitation, I must, dismiss
the suit. Under the particular circumstances of the case, the
costs of both sides as between attorney and client may come out |

-~ of the estate.

Suit dismissed: -
Attorneys for the plaintiff :~—Messrs. Pestaiy, Rustim and Kola.
Attorneys for the defendant :—Messrs. Edgelow and Guldbehand.
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* Small Cause Court Reference, No, 11648 of 1895‘.'
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€ The defendants are executors to the estate of one Daydbhai

‘Tribhovandds and the plaintiff is a purchaser from them of a
piece of land at*Memon Mohla at an auction sale held on the 6th
March, 1894." The plaintiff agreed to purchase the property at
Rs. 2,900, and deposited Rs. 500 by way of earnest-money. =~ He

now seeks to rescind the econtract of purchase and fo recover -

back the deposit with interest and charges. He claims iﬁ‘ all
Rs. 584-8-0 and costs. One of the conditions of sale was that

the vendors sold as trustees, and would give such title as they

had, and the purchaser should not raise any objection to their
title, or make any requisition thereon, but should accept such
title as they had or could give. The property having been in
litigation for years, the plaintiff added a clause to his signature
with the consent of the vendors as follows :(—¢If there be any
claims or disputes about the house, the vendors will clear the
same.” The case was argued on both sides, treating this clause
as one of the conditions of sale, ,

“2. The plaintiff songht to rescind the contract on three
:grounds, two of which I decided against him and in favour of the
‘defendants. The third point I decided in favour of the plaintiff;

viz., that one Jackaria Moosa had laid a claim to the property as

-equitable mortgageé to the extent of Rs. 500 and interest thereon,
.and defendants had taken no steps to clear or dispose of the same ;
and that the said claim was known to the defendants before the
date of the auction-sale, but they had failed to inform the pur-
-chaser or to notify it to him, and that the contract of sale was

Act.

8, The premises were originally mortgaged to the defend-
- ants’ testator by one Hazrdbdi under a deed of mortgage dated

4th of January, 1871. ' Jackaria Moosa alleges that the testator -

had during his life-time raised a loan from him of Rs, 500 and
" delivered to him the said mortgage-deed by way of equitable
mortgage, and Jackaria still continues in possession of thesaiddeed.
“In January, 1894, the defendants attempted to sell the premises to
one Hasand4d4, and Jackaria Moosa then gave notice of hisclaim
as equitable mortgagee to the intending purchaser. - Correspond-
‘ence passed between the solicitors to the defendants andJackaria

thereby vitiated under section 55 of the Transfer of Property’
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Moosa, and on the 2nd of February, 1824, the former wrote to
Jackaria Moosa’s solicitors that their client had made a false
claim, and if the deed of mortgage was notreturned and given up,
“steps might be taken to compel its delivery.””” The bargain
with Hasand4d4 fell offand no step, or legal proceedings, as threat-
ened, having been taken, Jackaria Moosa continued in possession
of the deed. Jackaria must be, therefore, presumed to have a
subsisting claim as an equitable mortgagee.

“4. Ttis admitted that at the auction-sale which subsequently
took place on the 6th of March, 1894, no notice or information
was given by the defendants or their auctioneer of the claim that
had been set up by Jackaria Moosa. Nor was plaintiff aware of
the clainy till some time, in response to a dattdki beaten as usual,
Jackaria Moosa again sent a notice of his claim through his
solicitors to the municipal assessor. That claim was brought
to the notice of the defendants, but they took no steps whatever, .
and simply relied on the correspondence that had previously
passed.

«5, TUnder section 55 of the Transfer of Property Act I was
of opinion that the expression ¢ material defect in the property”
included ¢ material defect in title,” and that under the last
clause of the same section the omission to disclose any material
defect in title was fraudulent. I held that any omission, :.e.,
concealment or suppression of a material fact affecting the title
made from mere inadvertence or even from accident, should be
treated as fraudulent under section 55, as that section did not
require any active concealment of a fact as provided for by
section 17 of the Contract Ack. I was of opinion that all omissions.
to disclose a material defect, whether through carelessness or
design, were to be considered fraudulent so as to avoid the con-
tract at the option of the purchaser. (see Pollock on Fraud,
page 98). The value of the premises being Rs. 2,900, and the
alleged claim of Jackaria Moosa having been over Rs, 500, the.
disclosure of the claim made by him, if made at the time of the
auction-sale, might have induced the purchaser to avoid- the
contract on account of the alleged incumbrance and apprehended

litigation; or it might probably have persuaded him to offer a.

lower value. On the authority of Pearee Molun v. Abdool
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8obkan® T held that the neglect on 'thevpart of the deféndénté

to disclose the fact of the claim of Jackaria Moosa was a fraud-

ulent concealment, and vitiated the contract. I may be permitted
“to say I also relied on Waddell v. Wolfe® ; Mostyn v. The West
Mostyn Coal, §e., Company® ; Nottingham Patent Brick and Tilé
- Company v. Butler®; and on Gajapathi v. Alagia® and Morgan v.

. he Government of Haidarabad®. I gave verdict for plaintiff for

Rs. 584-8, &e.

«@g. As the defendants’ solicitor has proyposéd‘ questions -

(iv) and (v), it is necessary to state that during his life-time - the
testator Daydbhai had filed a'suit, No. 170 of 1875, on the said
mortgage in the High Court, and under a decree obtained therein

the premises in question were sold, and Day4bhai purchased the

same with leave of the Court and obtained a certificate of sale
dated the 2nd August, 1887. Amongst the documents of title

now in the possession of the defendants, the 'said mortgage-deed

of the 4th January, 1871, has been missing, and it is now in the

possession of J ackaria Moosa. No evidence whatever was given

by the defendants to show that Jackaria Moosa was aware of the
existence of the High Court suit, or of the decree, or of the
subsequent purchase of the property under the said certificate of

sale by the testator Dayabhal Nor was ' the pomt raised by

question (v) argued and pressed as therein suggested.

« 7 At the request of the defendants’ solicitor, I beg respect- -

fully to submit the following questions for the opinion of their
Lordships :—

« (i) Whether under the c1rcumstances of the case the alleged |
claim of Jackaria Moosa amounts to’a ‘material defect in the -

property  in terms of section 55 of the Transfer of Property Act #

w A(ii) Whether, having regard to the conditions of sale

(Ex. D), the defendants were bound to remove the claim put
forward by the said Jackaria Moosa ?
“ (iif) * Whether the defendants were- bound to disclose o the

: plamhﬁ before the auctlon—qale the claim made by the said .

@ 7 Cal, W, R., 255, ® 16 Q. B. D., 778,
@ L, B, 9Q. B, 515 - L. L. By, 9 Mad,, 89
 ®1C.P.D, 145 - ()1, L. B, 11 Mad,, 419,
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1895, - Jackaria Moosa, and whether by the reason of the non-disclosnre
Ha's Bssa of the said claim, the plaintiff is entitled to rescind the contracb
SULLﬁ:“.A'N and claim his deposit with interest and costs ? > :
P]igﬁ&iﬁ -~ “(iv) Whether the deed dated 4th January, 18/ 1, which is in
© DA% the possession of Jackaria Moosa is'a document by the deposit of

which an egnitable mortgage of the property could be created, -
having regard to the fact that a decree in the High Court Suit
No. 170 of 1875 was passed upon the said mortgage and a certi-
ficate of sale issued to the said Dayébhai on his purchasmw the sald
property under the said decree? -

“(v) Whether, having regard to the said decree and certificate,
the said mortgage is extmo'ulshed so as to cease to be a document,

of title to the property by the deposit of which an encumbrance
could be created 2 -

The following were the conditions of sale under Which the’
property in question was sold :—

¢ The highest bidder shall be declared to be the purch‘tser, and if any dxspute shall

arise between two or more bidders the property shall be immediately pub up again ab
the last preceding bidding and re-sold.

%9, - The purchaser shall pay immediately into the hands of the auctioneera dépoéib'
of Rs. 25 per cent. in part payment of the purchase-money and sign an agreement
for payment of the remainder to the vendors or their solicitor within one month from
the day of the date of the sale, If from any cause whatever the purchase shall not
be completed within the aforesaid time, the purchaser shall pay to the vendors interest
ab the rate of 12 pet cent. per annum on the remainder of the purchase-money from
the date of sale until the purchase shall be completed This condition is to be without
.pre]udxce to the seventh condition.

«

3. The purchaser shall prepare a conveyance of the property purchased by hnn
at his own expense, the same to be approved of by the vendors, and on payment of the

remainder of the purchase-money the same when tendered shall be executed by the:
“vendors. - Pl ’

T g, The vendors sell as txustees of the estate of the late D‘Ly(z,bh.u Tmbhovandzis
and will give such title only as they havé. ~ The purchaser shall not raise any objection
to theirtitle or make any requxsxtxon thereon, but sha.li accept such title as they have
or can 'give, ; Y S ;

#5." The description of the property as contained in the particulars is believed to-be
correct bus if any error or m1sst'zbement or omission in the partmuhrs be dlscovered
the same shall not annul the snTe, Tor shall any compensatxon be' allowed by the
vendors to the purchaser in respect thereof. : y

“ 6. If the purchasershall neglect or fail to comply with the above conditions-or any
one of them the deposit money shall be forfeited and the vendors'shall- be- ab 1iberty
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tq re-sell the said property by public auction without previously tendering any’ convey-.
ance to the purchaser, and the deficiency in the amount of the purchase-money, if any,
together with all ckarges attending the re-sale shall be made good by the puxchaser at

the re -sale and be recoverable by the vendors, and for liquidated damages

“ 7: - The vendors wxll gwe possession of the property to the purchaser on his paymo‘ -
the full purchase money and tendermg a proper conveya.nce to the, vendors for '

execution,

“ 8, The vendors as aforesaid are the trustees of the estate of the Ia,ﬁﬂ Da,yabué._

" Tyibhovandds, and they will not-enter into ‘any covenant other than, usually necessary
%o be inserted i in the conveyance,

“9, The purchaser shall besides the expenses of the prepa.ra,tmn and executmn of )
the conveéyance bear the stamp fees and expenses-of registration and all other costs '
of and incidental to the completion of the purchase and the transfer of the property :

%o his name in the book of the Fazend4r and. Munjcipality of Bombay,” s
¢ After the sale the plaintiff signed the following document :— - -
¢ I, H4ji Essa Sullem4n of Bombay, hereby acknowledge that on sale by auction this

Gth day of March, 1894, of the property mentioned in the foregoing particulars, I was-

the highest hidder for and was declared the purchaser thereof, subject to the foregoing
conditions of sale, at the price of Rs, 2,900 only, and that I have paid the sum of
Rs. 500 only deposit and in part payment of the said pmchase—tﬁohey to Mr, Bomanji
Dossibhoy, the auctioneer, and I hereby agree to pay the remainder of the said puir~
chase-money and complete the said purchase according to the foregoing conditions.
-+ % (Signed) - ABpULnA -HA'ST
. Jor Ha'st Essa Surresa’x.

¢ Witnegs: - = . . . ¢<If thereis. auy claim. in. connectlon

"« TpLsTDA’s JARISONDA’S.” | " - with this house, then the same s to be
' "7 cleared by the seller a his‘own;
expense,. . :

. Lowndes for defendants :—The questions are (1) Is the p]amhff
as purchaser entitled to rescind his. contract.of purchase, because
of concealment of a material defect -in the property ? (2) Can he.
vescind on the ground that the defendants have not cleared the-
property of Jackaria’s claim ? ‘We contend he is not entitled ,
to rescind, -We say section 55 of the Transfer of Property Act (IV .
-of 1882) does not apply to thiscase. The section does not include .
defects. of title. Dizon v. Muckleston® ; Transfer . of P1ope1ty
‘Act (IV of 1882) ‘section 108 ; Spe(nﬁc Relief Act, I of 1877~
“section 18, clauses (c) and (d) and section 22. :

Even if it i 19 a defect ‘it is ‘not a material ‘defect. The mort-'.
gage- deed is not a document of tltle—’l‘lansfer of. Proporty Act_,
L. R,,SCh 185, 7
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(IV of 1882), section 59; Dart’ s Vendors and Purchasets (6th Ed )

page 1238.". The contract will only be rescinded if the defect is
material, 1. e., when the purchaser does not get the thing he con-
tracted for—Mostyn v. The West Mostyn Coal, &e., Company® 5
Nottingham Patent Brick, &c., Company v. Butler® ; Gajapathi v.
Alagia®; Morgen v. The Government of I{mdmabad @ Waddell
v. Wolfe®,

" Seott for plaintiff :—Weo contend that this is a material de-
fect in the property within section 55 of the Transfer of Pro-
perty Act (IV of 1882)—Pearee Mohun v. Abdool Sobhan®, . The
plaintiff knew of the claim and did not disclose it—Contract Act
(IX of 1872), section 17. It was a elaim which was likely to
produce litigation. - The deposit of the mortgage-deed would be
an-equitable mortgage—Russell v, Russell® ; Venkatachella v,
Pan Janadien® ; Br-parte Chippendale® ; Ecc-parte Arkwmg/zt(m)
Roberts v. Croft AU ; Dizon v. Muckleston®?,

. B. Tyasiz, J. :—Thisis a reference to the High Court under sec-
tion 69 of the Small Cause Court Act (X'V of 1882) by the learned
Second Judge, Mr. Rustomji Merwdanji Patel. - The first question
wehave to answer is whether, under the eircumstances stated in the
case submitted tous, the alleged claim of Jackaria Moosa amounts
to a “ material defect in the property ” within the meaning of

“section 55 of the Transfer of Property Act (IV of 1882). This
question sub-divides itself into two questions :— -

{a) Whether the expression ¢ defect in the property” includes
defects not in the estate itself, but in the title to such estate, and:

(6) Whether  if so, the alleged defect in this case, namely, the -
existence of the mortgage-deed dated 4th January, 1871, and s
alleged deposit with the said Jackaria Moosa by way of an equit- -

- able mortgage for Rs. 500 is “ material ”’ within the meamng of

the same sectlon
‘('1C.P. D, 146,

n

(7 White and Tudoi"s> Leading Cases,. -

® 16'G. B. D, 778, ‘ © . (6th Ed), Vol I, p. 773,
3 I, L. R., 9 Mad., 89, @) T, Ly R., 4 Mad., 213.-

(9 I, L, R,, 11 Mad,, 419, ® 2 Montague'Ayrtoh, 299,
®) L. R, 9 Q. B,, 515, " (9 3 Mont, D and DeG,, 129, -
©® 7 Cal, W, R., 258 a1) 2 DeG, and T, 1.

12) L. R,, 8 Ch,, 155,
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~+ - The learned Second Judge has held that a defect in the pro-
perty ineludes a defect in.title under section 55, and although
' ‘this construction was not. pressed upon us by Mr. Scott, who
argued the case on behalf of the plaintiff before us, we still think
it our duty to consider and decide the question as it has been
specifically put to us by the learned Judge. A

. Although at first sight it seems somewhat straining the mean-
ing of the words “ defects in the property ” to hold that they
include defects in the title to the property, yet, after a careful
considération of the whole of section 55 and other sections of the

.Act bearing on the question, we have come to the conclusion that

the construction put upon the words by the learned Second J udge
is correct.
Mr. Justice Shephard and Mr. Brown in their leamed Com-
~mentary upon the Transfer of Property Act, page 145, say:
“There may be some doubt whether defects not in the estate
_itself, but in the title, are intended to come within the clause,—
“whether the duty, imposed, on the vendor, relates to matters other
than those of the class referred to in section 108. -It is appre-
hended, however, that the term is not to be so restricted, and
that an omission to disclose flaws in the title or incumbrances,
which the purchaser has no apparent means. of discovering, might
_equally be fraudulent under the section. . In' England, positive
fraud is not necessary to entitle a purchaser to relief ; it is enough
if he proves concealment, on the seller’s part, of a material defect

‘in the title. Andit is not competent to a vendor failing to dis-
close such a defect to put forward conditions of sale which are to.

force a bad title upon his purchaser.”
" We consider that the above statement of the law is borne out
‘by the English authorities. : '

In Sugden’s Law of Vendor and Pmchaser, (14th Ed.), p. 5,

the doctrine is broadly stated in these terms: “ The same rule
applies to incumbrances and defects in the title to an estate as to
‘defects in the estate itself. The/vendor is bound to deliver to
the purchaser the instrument b_’y .which the incumbrances were
created, or on which the defects arise, or to acquainb him with the

: Vi
facts if they.do not appear/on the title deeds. Ifa seller knows .
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.__1195_—_. and conceals a fact matemal to the: t1t1e rehef cannot be 1efused
Ha's1 Essa . o
P SULLEMA.I\ #0 the Purchaser

- Davbomy  Again in Dart, p. 105, we find it laid down : « As to mcumbran. '

-Pamua'may-  ces and defects in title—a vendor, so far as his primd fame :
o4 liability in this respect is not negatived or restricted by the terms
of the contract, must produce to the purchaser all such documents
of title in "his possession or power as are necessary, and must
inform him of all material facts not apparent thereon,”

* In Mostyn v. West Mostyn Coal and Iron Company“) ’VIr
Justice Brett says: “Now although there is a statement that
‘plaintiff knew and defendants did not and could not know of the
want of title to part of the demised premises, and that such 4
want of title was in respect of a part material to the enjoymenb
of the rest, still there is no allegation of anything amounting to
fraud on the part of the plaintiff. The question is whether a
Court of Equity would, if & bill had been filéd containing a state-
ment of these facts, set aside the lease. If so, then there is a
good primd facie answer to the action. I think the passage from
Sugden’s Vendor and Purchaser, (14th Ed.), p. 246, and the case of
- Eqwards v. McLeay® are authorities to show that equityin siich a-
case as this will set aside the transaction. * *” In Edwards v.
MecLeay the Master of the Rolls (Sir William Grant) says: “Whea
ther it would be a fraud - to offer as good a title which the vendor
knows to be defective in point of law, it is not necessary to deter-
mine, but if he knows of and conceals a fact material to- the ‘
validity of the title, I -am not aware of any prmclple on which
- relief can be refused to the purchaser o s

Again Archibald, J., at p. 153 said : “Where there has been cons
c¢éalment of a material faét though it may not amount to affirma~
tive fraud and though there has been no evxctlon a Courb ‘of Equxty*‘
~will set aside the lease.” . - 0w

©Id Nozftmgham Pateiit Brick and Tile OOmpan 7 V. Bm‘ler@"
‘Lord Esher; M.R.; said: “ It seems to me an astounding proposp S
tion that a véndoi' can by means of ‘such conditions of sale foree -
upon a-purchaser & defective title, even though he (the vendor)’ -
knew the defect. Now, that Butler did know of the defect seems’ -

@ 1C. P,D,atp,15L, - . @ G, Coo, 303; 2 8w, 287,
® 16Q.B D., at p. 786,
AN
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to have been assumed by Wills, J:; if you treat him as deahng
“himself with' the purchasers he knew of the 'defect and if the

. conversation between his solicitor and the plaintiffs’ solicitor, at

- which he was present, amounted to nothinc'r at all, then it comes
to this that he, knowing the defect, by hls agent put forth the
condition of sale. If that is so, the case is absquter W1th1n the
authority of Hay Juood v. Mallalieu™ as it seems to me. It is
impossible for a vendor, knowing of a defect in his title, either
by himself or his agent to put forward conditions of sale which

are to force upon a purchaser a bad title of which he knew, but -

which he did not disclose. A Court of Equity would ‘not be of

‘much use if it could not meet such a case as that, and it seems to
~me clear that a Court of Equity Would never ha,ve enforced a
contract under such circumstances.”

The case of Gajpathiv. Alagia® is an illustration of the same
doctrine, as applied by the High Court of Madras in India.
There a Hindu had executed a sale-deed of a house in the Mofus-
sil. © The deed contained no covenant for title, The purchaser
having been evicted from a portion of the house under-a decres,

of which the vendor was aware at the time of the sale, sued the -

vendor for damages. The Munsiff decreed  the claim on the
ground that the vendor had fral.ldlﬂehtly concealed the existence
-of the decree,  On appeal the District Judge reversed this decree,

holding that as the purchaser had not. insisted ona covenant of -

title, he must be held to have accepted all risks.* It was, however,
held by Hutchins and Parker, JJ., that, if there had been fraud-
ulent concealment as alleged, the purchaser was entitled to
damages. At p. 91 the learned Judges say that it appears to
us that if the respondent did conceal from the appellant the exist-
ence of the decree for partition, he was guilty of fraudulent con-:
cealment and is bound tp refund the pmchase-money In the
_absence of positive law, we are bound in this country to apply the
‘principles of good conscience and equity * * . Even under
English Jaw the vendee is bound to make compensation for a
fraudulent concealment of a defect in the title or of any -incum-,
L,brance ees... Although a purchaser cannob ordinarily obtain relief
against a vendor for any meumbrance or defect in the title to
@) 25 Ch. D, O " ®1LLE,9 Mad, 8.
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which his covenants do not extend, an -exception i is made to thls‘f' '
rule in the case of a vendor, or his agent suppressing an incums= -

brance or a defectin the title....Even though the pur chase-money
hasbeen paid and the conveyance executed by all the parties, yet -
if the defect do not appear on the face of the title deeds and the

vendor was aware of the defect, and concealed it from the pur-
chaser, he is in every such case guilty of fraud and the purchaser .
may either bring an actlon on the case or file his bill in equity for
relief.”

Agam in Pearee Mohun Soor v. Abdool Sobkan™ it was held by
Trevor and Glover, J J., that where a vendor knowing that he had
no right or title to property or being cognizant of the existence of
incumbrances or of latent defects materially lowering its value,
sold it, and neglected to dlsclose such defects to the purchaser,
there was a fraudulent conceahnent vitiating the contract. '

-Again under the Specific Relief Act (I of 1877), sections 17 and:l
18, a contract of selling or letting is declared not to be enforceable’
in favour of a vendor or lessor 'who knowing himself to have no_i"
title to the property has contracted to sell or let the same ; and in
clause (4), section 18, it is laid down that “where the vendor or
lessor sues for specific performance of contract, and the suit is.
dismissed on the ground of his imperfect title, the defendant has a
right to return of his deposit with'interest and- costs.” :

Further, it is to be observed that in section 108 of the ’l‘ransf'ei:
_of Property Act (IV of 1882) the duty of the lessor is confined
dlsclosmg the defects ““in the property with reference to its in.
tended use,” which latter words are obviously inserted to exclude ‘
defects in the title of thelessor being disclosed to the lessee.

Moreover, clause 5 of section 55 of the Transfer of Property
Act, which deals with the corresponding duty of the buyer, in
exp’ress words casts upon-him the duty ®f disclosing to the seller

“any fact as to the nature or extent of the seller’s interest in-the.

‘ ploperty of which the buyer is aware, but of which he has

reason to believe that the seller is not aware and which mate-"
rially increases the value of such intevest.”” Tt is difficult to
believe that the Legislature would have cast upon the buyer the

@ 7 Cale. W, R., 258,
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~duty of commumcatmO" facts relatmcr to the seller’s txtle Wlthoub
“casting a sxmllar duty upon the seller himself.

., On the whole we believe that clause 1 () of section 55 casts
-upon the seller the duty of disclosing to the:buyer all defects
_ whether in the title or in the estate itself, while clause 5 () casts

npon the buyer only. the duty of commanicating facts relating to

"the nature and extent of the seller’s interest, and- not relatmg to

the property itself.

* For the reasons above given, therefore, we are of opmlon that
the words “defects in the property ’ include defects in the title.

The next question is whether the alleged claim of Jackaria -

Moosa is a “ material defect,”” the non-disclosure of which vitiates
the whole contract. We are of opinion that under the circum-
stances of the case the alleged claim does not constitute a material
defect, as, even if well founded, it ic a defect which the vendor
could readily remove and the conditions of sale bind him to do so,
and it bears only a small proportion to the purchase-money, out
of which it cdan be cleared by the pumhaser himself.

" The second questicn is whether, havi ing regard to the conchtxon
of sale,the defendants were bound to remove the claim put for-

ward by ‘the said Jackaria Moosa. We answer this .question
in the affirmative. The defendants were bound to remove the °
claim if requested so to do by the plamtlﬁ’ and if they 1efused the

plaintiff was entltled to rescind.

The third questwn is whether the defendants were bound to

disclose 0 the plaintiff, before the auction-sale, the claim made by
the said Jackaria Moosa, and whether by reason of the non-dis-
closure of such claim the plaintiff is entitled to rescind the
contract and claim his depomt with interest and costs.

‘We have already answéred this questlon so far. as section u5 of
the Transfer of Property Act is concerned. As regards the Indian

Contract Act, the answer depends upon the inference to be drawn’ -

from the facts. If the non-disclosure amounts to fraud within

the 'meaning of section 17, Indian Contract Act, the plaintiff

would be entitled to rescind the contract under section 19 of that
Act. Under the circumstances of this case, ‘however, we do not
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think that such fraud can be 1nferred as a conclusion of law, an&
we, therefore, answer this questlon in the negative:

. The fourth question is whether the mortgage-deed, dated 4th

a document by. the deposit ‘of which an equitable mortgage of
the property could be created having regard to the fact that &
decree in High Court Suit No. 170 of 1875 was passed upon’
the said mortgage and a certificate of sale issued to the said
Daydbhai on his purchasmcr the said property under the said

The answer to this question depends upon whether or not the
alleged deposit was made before the decree. If it was, the deposit.
would effect, of course, an equitable mortgage ; and, even if made,
after the decree, it would be effectual if the deposit were ‘made,
without informing the intended equitable mortgagee of the decree.)

* The fifth question is whether, having regard to the said decree;
and certificate, the said mortgage is extinguished so as to cease;

_to bea document of title by the deposit of which an incumbrance

could be created. Our observations on the fourth question. suffi--

c1ently answer this question also. S :
~ Attorneys for the plaintitf: —Messrs. Brown and Moir.

Attorneys for the defendants :—Messrs. Edgelow and Gulab-
chand.
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‘ 'APPELLATE CIVIL,

Before Mr..Justice Jardine and Mr. Justice Rinade. .

VA'SUDEV- MORBHAT KA’LE (ORIGINAL PLAINTIFF), APPELLANT, ¥.
- KRISHNA'JL BALLA'L GOKHALE AND OTHERS (ORIGINAL DDFEND-
AN1TS), RESPONDENTS.® .

Minor-=Guardian—Act XX of 1864, See, 2— Decrée to bind minors—Debts comfmct-

- ed _for immoral and i unproper pur_pases—BuWZen of progf wnot shzfted by P oof of‘ ‘
_imnoral habits, ) STy
In executxon of & decree against the estate of Vishnu Plnkiql his 'estate was sold:
and it ultimately came into the hands of the plaintiff as purchaser, who sued for
partition. - It was contended that two of the defendants, parties to the suit in whxch

the decree was passed, being then minors were not properly represented by then'

“#Second Appeal No., 737 of 1891, o B C
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