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ORIGINAL CIVIL.

' Before M. Justice Candy.

COWASJI NOWROJI POCHKHA'NA'WA'LLA, PrarxrIirr, v. RU STO’WJ I
DOSSA'BHOY SETNA AND ANOTHER DEFENDANTS.*

Trust-deed~—Invalid trusts—Recovery of property - settled— When right to sue

accrues—Limitation Act (XV of 18717V, Sch. II, Arts. 96 and 120—Rule
* against perpetuities—Indian Succession Aot (X of 1865), Sec,” 101— Dransfer -
of Property Aet (IV of -1882), Sec, 14— Whether applies to moveable property—

Suit to follow trust property—Limitation Act (XV of 1877), See. 10— W/Let/m
applics to suit to invalidate the trust,

The rule against perpetuities (Indian Succession Act (X of 1863) section 101; and

Tranbfel of Property Act (IV of 1882), section 14) apphes te moveable as well as

immaoveable property.

Under article 120, Schedule IT of the leltat\o*x Act (XV of 1877) the mfrhb to )
recover property settled on invalid trusts acerues directly the property is conveyed

o the trustees.

. Section 10 of the Limitation _Act (XV of 1877) does not save a suit brought to

set ‘aside the trusts specified ina trust-deed and enforce resulting trusts not so
specxﬁed

By a deed of trust dated the 24th January, 1888, made betweenv
the plaintiff of the one part and himself and two other persons,
viz., the defendant Rustom)i Dossdbhoy Setna and one Nusser--

wénji Dinsha Dubash, of the other ‘part, it was recited that the
plaintiff being desirous of provuhnov for certain ceremonies set
forth in the said deed had absolutely given and transferred to

himself and the said two persons certain Government ‘promissory ‘
notes of the nominal value of Rs. 10,000, and that it was his
intent and wish to divest himself for ever of the said notes,'thaf;,
the property therein should be absolutely vested in himself and-
,thc sald two persons, “and that the said notes shall no longer in
any way belong to him or form part of his estate or ever revert

thereto, any rule of law or equity to the contrary notwithstand-
ing,” and that he hadwlmmechately before the execution of the
said deed transferred the said notes into the joint name of him-
self and the said two persons “to the intent that they and the
survivors and the survivor of them and the executors or admin-
istrators of such sarvivor shall stand possessed -thereof upon the
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trusts and to the uses and with and subject to the powers and
provisions hereinafter declared and expressed,” and it was wit-

nessed as follows :— : »

¢ Now this indenture witnesseth that, in consideration of the wish and desire of'
the said Cowasji Nowroji Pochkhédngwalla to make certain provision which he believes

" to be for the benefit of the souls of his deceased near relations hereinafter referred

to-and also for the benefit of the Pérsi community, and for divers other good causes
and considerations, the said Cowasji Nowroji Pochkhdngwilla doth hereby direct and
@eclare that the said Cowasji Nowroji Pochkhéngwilla, Rustomji Dossabhoy Setna
and Nusserwinji Dinsha Dubash and the survivors and survivor of them, and the
executors ov administrators of such survivor or other the trustees or trustee for the
time being of these presents (hereinaffer called the said trustees or trustee) shall
deposit, the said Government loan notes for safe custody in the Bank of Bombay
with a power to the said Bank to draw on their behalf the half-yearly interest upon,
such notes, and shall pay such- interest to the said Cowasji Nowroji Pochkhingwdlla,
during his natural life to the use and to the intent that the said Cowasji Nowroji
Pochkhéndwdlla shall out of the said interest éxpend the sum of Rs, 10 on the anni-
versary day of each of his father Nowroji Pallonji, his mother Mithibai and his
sisters Jerbai and Cursetbai and his two brothers Ménokji and Rustomji and his wife

. Jerbsi, who are all dead, and also of his present wife J4iji after her death accom-

penied with a suit of clothing called ¢ Sheeto’ according to the Zoroastrian religion, |
and to the further use that out of the remainder of the said interest the said Cowasji!:
Nowroji Pochkhdnawalla shall apply the sum of Rs, 180 in each and every year to-
the performance from day to day of * Daroon’ ceremonies, called ¢ Chaloo Daroon,’
and to the further use that the said Cowasji Nowroji Pochkhdnawalla shall apply the
remainder of the said interest to the performance every year of the ¢ Mookhtad?
ceremonies, and on the death of the said Cowasji Nowroji Pochkanswalla the said
trustees or frustee shall stand possessed of the said interest upon trust to pay the -
same to the said J4iji if she should survive her husband to the same uses and for the
same purposes as are hereinbefore declared concerning the interest to accrue during
the life-time of the said Cowasji Nowroji Pochkhdngw4lla, with the addition that a
sum of Bs. 10 out of the said interest shall be expénded on the anniversary day of
the said Cowasji Nowroji Pochkh4ndwalla, and after the deaths of the said Cowasji
Nowroji Pochkhaniwalla and of the said J4iji the said trustees or trustee shall stand .
possessed of the said interest upon trust to pay the same to Hormasji Cowasji Poch--
khéndwalla, the son of the said Cowasji Nowroji Pochkhéngwalla, to the same uses
ak are hereinbefore declared concerning the interest to aécrue during the life-time-
of the said Cowasji Nowroji Pochkhandwdlla and his wife the said J4iji if the said.
trustes or trustees shall be satisfied that the said mteres?j; shall be applied by the said
Hormasji Cowasji Pochkhandwalla as above directed ; and i in case the said trustees or-

" trustee shall not in their absolute discretion be so satisfied upon trust to pay the said.

interest to any one of the surviving daughters of the said Ménokji and Rustomji, the-
two predeceased brothers of the said Cowasji Nowroji Pochkéngwalla, to the same uses,

. intents and purposes as are hereinbefore declared and expressed ‘concerning thé

interest to acerue during the life-time of the said Cowasji Nowroji PRochkéniwslla
and his wife the said Jaiji: Provided and it is hereby agreed and declared that the
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:said trustees or trustee shall be at absolute liberty to entrust the carrying out of the

~ above ceremonieg, intents and purposes to any one of the said surviving daughters of
the said Ménokji and Rustomji in preference to the said Hormasji Cowasji Poch-
khénswélla, provided and it is hereby agreed and declared that if.the abovenamed
relations of the said Cowasji Nowroji Pochkhéngwalla should decline to accept the
performance and carrying out of the above trusts the said trustees or trustee shall
stand possessed of the said interest upon trust to pay the same to a ¢ Mobed’ or
Parsi priest of their or his own selection to the uses and for the purposes as aforesaid
50 long as he shall act faithfully, or in case a proper pﬁest shall not be found in that
behalf and at any time during the continuance of these pfesents the said trustees or
trustee shall transfer the said Government promissory notes to the names of and
shall hand the same to the trustees for the time being of the P4rsi Panchéyat to the
intent that out of the interest of the said notes the aforesaid uses and puiposes shall
be carried out under their direction.”

The deed pi-ovided for the appointment of new trustees.

The said Nusserwénji Dinsha Dubash died on the 3rd Decem=.
ber 1888, and no other trustee was appomted in his place.

The plamtlﬁ' now sued to recover the said trust property,
thaving been advised that the trusts for which he had given it
were invalid. The defendants to the suit were the surviving
co-trustee and the plaintiff himself as.surviving trustees of the
above trust-deed. This suit was filed on the 3rd October, 1895.

The plaint stated that the said Government promissory notes
were sold by the plaintiff in 1895 and the proceeds were. invested
by him in the purchase of two shares in the Bombay and Burmah
Trading Corporation, Limited, which were at the date of the suit

of the value of Rs. 11,000." The said shares although purchased

by the plaintiff had always remained in the possession and cus-
tody of the defendant Rustomji Dossdbhai Setna.

The concluding parao*raph and the prayer of the plaint were as

follows : — , :

“4. The plaintiff and the first defendant are advised that all the trusts by the
said deed created are by law ifivalid, and that the plaintiff is entitled fo the said
shares in his own right. ) '

“The plaintift, therefore, prays :—

“(g) That it may be declared that the trusts created or purported to be created

by the deed in the first paragraph hereof referred to are void and that the said deed
. isinoperative aud of no effect,

“(0) That it may be declared that the plaintiff is entitled to receive the two
" ghares in the Bombay and Burmah Trading Corporation, Limited, in the third
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“( That the first defendant may be authorised to deliver the said shares to.
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the plamtxﬁ'

“ (d) That the p‘amtxff may have such further and other relicf as the nature of
the case may require.”

The defendant filed a written statement stating that he had
been advised that it was questionable whether the plaintiff’s.
right to have the trust property handed back to him was not
barred by- limitation, and submitting to the judgment of the.
Court whether the trustees could and ought to retain the same-
and apply it in accordance with the trusts declared in the deed.
~ Lowndes for plaintiff :—No property can be tied up in this
way—=Succession Act (X of 1865), section 101. "As to limitation,
section 10 of the Limitation Act (XV of 1877) applies.

Seott for the defendant. . He referred to Tudor on Charitable
Trusts, (3rd Ed.), p. 872 ; Churcher v. Martin®. Asto limitation, -
he citea Lewin on Trusts, (9th-Ed.), p. 155; Kherodemoney v.
Doorgamoney®.

Canpy, J.:—This is ab fivst sight a simple case, but it mvolvesx
the consideration of an important question.

By an indenture, dated 24th January, 1888, Cowasji Nowroji
Pochkhéndwalla gave and transferred to himself and to Rustomji’
Dosgbhoy Setna and to another (since deceased) two Govern-

_ment promissory notes of the nominal value of Rs. 10,000 im
order that the property in the said notes should be absolutely
vested ‘in the said transferees and should no longer in any way
belong to the transferor or form part of his estate or ever revert
thereto, any rule of law or equity to the contrary notwithstand-

-ing, but that the notes should be held in trust by the transferees,
who should pay the interest thereof to the transferor during his.
natural life, to be spent by him in the following way, »iz., Rs. 10,
on anniversary days of his deceased relatives, and of his present
wife when deceased “accompanied with a suit of elothing called -
Sheedo, according to the Zoroastrian religion,” and Rs. 180 every,\

year for the “ Chsloo Daroon” ceremonies; and the remainder

1 42 Ch, D, 812, @ I, L, Rey 4 Oal., 455 at p, 465.
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for the annual ¢ Mookhtiad 7 ceremonies, and after the transferor’s

death the trustees were to pay the interest to h1s widow for the
same uses and for the same purposes, and on her death to pay.

the interest to other persons named for the same uses and pur-
poses, due arrangement being made for the continuation of the
trust in perpetuity. )

The transferor, Cowasji Nowroji Pochkhéndwélla, brou wht thls
suit on 3rd October, 1895, against his surviving trustee R. D,

Setna, reciting the indenture above described and stating that-

the Government notes had been sold by him (the plaintiff) and
the proceeds invested in twe shares of the Bombay and Burmah
Trading Corporation, Limited, now of the nominal value of about.
‘Rs. 11,000, the shares being in the name of the plaintiff, but
- remaining in the custody of the defendant.

- The plaintiff states in his plaint that he and his co-trustee
(defendant) are advised that all the trusts created by the said
deed are by law invalid, and that the plaintiff is entitled to the
said shaves in his own right. He, therefore, prays that it may be
declared that the trusts created by the deed are void, and that
the deed is inopérative and of no effect, and that it may be
declared that the plaintiff is entitled to receive the shares and to
‘hold the same in his own right freed from the trusts: and the
plaintiff prays for the possessmn of the said shaxe&. :

The defendant submits himself to the ]udgment of the Court
bub his counsel suggested first that the trusts are valid, the
property being cash and not landed property ; secondly, that
in any event plaintiff’s present claim is barred by limitation.

The first gquestion can be easily disposed of. There is no

authority for holding that the property which cannot be tied up
for a period exceeding the limit allowed by the rule against per-
petuities, isreal property, ‘and that the rule cannot be applied to
a fund which is not of the nature of a real property. Thus
to take the oft quoted case of Hoare v. Osborne™, the property in
question was 3 per cent. consolidated annuities.- Sir R. T. Kin-
‘dersley, V. C., began his judgment thus :—“The cases which have
‘been cited clearly determine that a gift of a sum of money is void,

M L. R., 1 Eq,, 585,
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not being a charity.” So, too, the illustrations to section 101 of the
Succession Act all relate to © a fund ’; section 14 of the Transfer
of Property Act (IV of 1882) relates simply to « proberty,” which:
may be moveable or immoveable. There is no rule of law more
absolute than that all property, whatever be its nature, must be
alienable within a life in being and 21 years after (see per Malins,
V. C., in Cooper 'v. Laroche®). There can be no doubt that the
objects of this settlement admittedly mot being “charity” so as
to avoid the rule against perpetuities, the settlement is void.

But it is sﬁggested that the plaintiff’s present suit to recover
the corpus of the fund is barred by limitation, and the point

having been brought to the notice of the Court, I cannot avoid
considering it.

In dlscussmg the question of limitation, the learned counsel
took it for granted that, if limitation applied at all, then the
article of the Limitation Act (XV of 1877) applicable to this case
would be article 120. The time from which the period of limita-
tion under that article begins to run is * when the right to sue
accrues.” It was contended that here the plaintiff’s right to sue
accrued when he demanded the money. But this is clearly not
-80. When the Legislature intends demand and refusal to be
the starting point of limitation, this is clearly indicated in
the last column of the second schedule of the Act. In the present’
case the plain'tiff’s right to the corpus of the fund accrued directly
he had transferred it to the trustees. There was at once a result-
ing trust in his favour. If article 120 of the Limitation Acﬁ

applies, then the suit became barred six years after the date of
the deed. . ’

" It may be remarked that no mention is made in the plaint as
‘to any mistake, and the suit ecannot be regarded as one for
relief on the ground of mistake. The,plaintiff simply says that
he is advised that the trusts which he purported to create “are
wholly void. No doubt article 96 of Act XV of 1877 applies to
both mistakes in fact and in law; and as Lord Chelmsford -said
in Barl Beauchamp v. Wipn»,% there are many cases found in
which equity, upon a mere mistake of the law, without the ad-

@) 17 Ch. D., 368, 8t p. 372, . @ L, R. 6 H. L., 223, at p. 284,
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Tixture of other circumstances, has given relief to a party who
~ has dealt with his property under the influence of such mistake. ”’
But that principle would hardly apply to the present case, in which
the conveyance creating the illegal- trusts was executed in Jan.
uary, 1888 —apparently drawn by a solicitor of this Court—while
in February, 1887, there had been a decision of this Court (Zémyi
Nowrofi Bandji v. Bdpuji Ruttonji®) that the objects of such a
trust were not valid charities. This is very diﬁ'erentvfrom the
case above quoted in which Lord Chelmsford went on to say:
“ Therefore, although when a certain construction has been put by
a Court of law upon a certain deed, it must be taken that the legal
construction was clear.. Yet the ignorance, before the decision,
of what was the true construction, cannot, in my opinion, be
pressed to the extent of depriving a person of relief on the ground
that he was bound himself to have known beforehand how the
grant must be construed.” The case, therefore, must be considered
on the assumption that article 120 applies, and that the right to
:sue accrued when the plaintiff had the right to demand back
from the defendant the corpus of the fund in 18&8

- But it was contended that no limitation wonld apply as pro-
vided by section 10 of the Limitation Act (XV of 1877), which
says that “ no suit against a person in whom, property has become
vested in trust for any specific purpose............ for the purpose of
following in his or their hands such.property, shall be barred by
any length of time.” Here no doubt the property has become
vested in defendant in trust for the specific purpose of paying over
the interest thereof for certain religious uses and purposes. But
defendant has never committed any breach of that trust. Plaintiff
seeks to follow the property for purposes directly contrary to the
trusts under which it was vested in defendant. It is evident
‘that such a case is not within the terms of section 10. In Khero-
demoney Dossee v. Doorgamoney®, Garth, C. J., said (p. 485):

- «T could have wished, in an_equitable point of view, that the
scope of that section had been considerably extended. But we
are of course tied.down to the words of the section, and are
bound to see what their true meaning is.

® I, L; R., 11 Bom.; 441. - ‘ L L R, 4 Cal, 455,
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“I think, after much consideration, that what they mean is thié 2
that where a trust has been created expressly fox some specific
purpose or object, -and property has become vested in a trustee

* upon such trust (............ +esee), the person or persons who for

the time being may be beneficially interested in that trust may

_ bring a suit against such trustee to enforce that trust at any

distance ‘of time without being barred by the law of limitation.

“That being the construction which I. put upon section 10,

I consider that this case does not come within its scope. The
specific purpose for which the defendant became a trustee * *
* %k was to carry out and protect the disposition of the property
in favour of the testator’s sister’s sons.” (That disposition was
held to be illegal under Hindu law, and, therefore, there was a

-resulting trust in favour of testator’s widow, who was his sole
b

heir.) - ¢ But the plaintiff’s object is the very opposite of this.
She is suing for, the purpose of invalidating the disposition, in-
furtherance of which the trust was created. Her object is to:
defeat that trust, not to enforce it.”

Markby, J., came to the same conclusien. He said (p. 470):
“The trust which it is now sought to enforce had not been speci-

fied by the testator, and I, therefore, think that section 10 does

not apply to this case, and that the ordma,ry rules of hmltatmm
must app]5

The 1ema1ks of the Pr1vy Council at p. 96 of Balwant Rao v.
Puyran Mal®™ show that the expression used by the Leglslatule
“for the purpose of following in his hands such property > means
for the purpose of recovering the property for the trusts in ques-

tion, 4. e. for the purpose for which the property was specifically

vested in the trustee. Whether in the case of a resulting trust,.
the trust is ““ express >’ or not, the purpose for which the property
is sought to be recovered is certainly net “ specific, . within the
meaning of section 10, where the purpose is directly contrary
to the terms of the settlement which purported to create the trust.
And this is the important distinction which distinguishes a case
such as Lister v, Pickford® from the present case.. In Lister v
Pickford® the trustees in 1850 entered into possession bond fide,

® L. R, 11Ind Ap., 90, . @ 84 Bev., 576.



VOL. XXJ = BOMBAY SERIES.

believing that they . did so on behalf of Miss Lister. As a fact,
~ according to thestrue construction of the will creating. the trust,
. the real cestui que trust was M. H. Lister. The Master of the
Rolls said: ¢ Atrustee whoisin possession of land is so on behalf
of his cestui que trust, and his making a mistake as to the persons
who are really his cestui que trustent canmot affect the question.”

Next it is said : in the present case the plaintiff, the settlor,
is one of the trustees, and from the date of the settlement he has

* been receiving the interest of the fund ; how can his co-trustee set

up a plea of limitation? The answer to this question may be
gathered from the case of Churcher v. Martin®, TIn that case
real estate was by deed expressed to be conveyed to trustees npon
charitable trusts. The deed wasnot enrolled, and the grantor died
within a year after the execution of the deed. It was held that
the deed was not voidable only, but was absolutely void under
9 Geo., I1,c. 36, sec. 3. The trustees, however, on the death of
the grantor in November, 1868, had entered into possession and
applied the rents and profits according to the trusts of the deed.
Emmanuel Churcher was one of the tvustees, and he was also
general devisee and legatee of the grantor. He died in 1887, and
the executors under his will sued the trustees for a declaration
that the charitable trusts were void, and they claimed a conveyance
‘and assignment of the property. The trustees pleaded that the.
property had been continuously held by them, or some of them,
for more than twelve years for the purposes of the trusts of the
deed of 1868 (which was held void) and pleaded the statutes of
limitation, ’ |

Counsel for plaintiffs urged (p. 315): “There is no aﬁthority.

for saying that a trustee who has employed land in charity for -

twelve years has established a charity. The trust hereis express—
Lewin on Trusts (8th Ed., p. 878 ”); (this apparently.is amistake for,
p- 877); “and they can have no title except as trustees. The trus-
tees are the legal owners and have been in possession, and the
Court does not inquire in that case under what title they come in’
and will hold them trustees. Or in another point of view, they
have been mere licensees, and have employed the rents with the

(1) 42 Ch. D., 312,
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assent of the - OWilel‘; Emmanuel Churcher, one of them. That
cannot give adverse title.”

On this Kekewich, J., said (p. 818) :—

¢ Tt has been proved that shortly after the exccution of the deed of the 22nd of Jan-
uary, 1868, the frustees of that'deed entered into possession of the property which it
purported to convey, and that as regards so much thereof as is claimed by the plaint-
iffs in this action the trustees for the time being (not all the same persons through-
out) had been in uninterrupted possession for upwards of twelve years before writ issued.
It has further been proved that they have thus been in possession on behalf of the
charity which the deed purports to constitute, and they say that such charity has been
thus established. Into this I need not enquire, because the trustees and the Attorney
General combine in their defence to the action, and no question arises between them ;
but the application of the money coming to the trustees’ hands is nevertheless of
importance as regards Emmanuel Churcher, who was himself one of them, Apart
from that accident, why should not this uninterrupted possession confer a preserip-
tive title as against the plaintiffs, who, without tracing the dévolution about which
there was no contest, may be ‘treated as baing the devisees of him who would now be

_entitled to the property comprised in the deed of the 22nd of January, 1868, had that

deed never been executed. The plaintiffs’ answer is that the possession of the trustees
is the possession of the gestui que trust, and Lister v, Pickford(l) was cited, - The’
general proposition is true enough; and might be supported by other .authorities, bub

what is the application in the present case (I will assume that those in possession were
trustees in the proper and full sense of the term)? How can the possessicn. of the

trustees enuve to the benefit of him whose title was intended to be defeated by the deed -
which created the trust? How can the grantor (for Emmanuel Churcher may be
considered the grantor) be their cestwi que trust? Because, it is urged, there is an
express trust in his favour, an express trust necessarily resulting from the failure of
those declared. It would suffice to reply that such a resulting trust is implied by law,
and that whatever elseit may be, it is not an expresstrust ; but as Salter v.Cavanagh®)

was referred to, I may point out that the trust there spoken of as express was one
inferred from the deed, and discoverable on the face of i, and not as here a trust againsh
the deed and due only to the fact that the deed is void. This seems to-have been
appreciated by the learried author of the text-book which was mentioned,”

This last remark evidently refers to a passage on p. 877 of the’
8thedition of Lewin on Trusts, in the note (¢) (see 9th Ed., p. 999,

“note D) to which Salterv. Cavanagh® is quoted. The passage runs:
- —“Tt is not necessary to use the word Zrust in order to create an
_express trust within the meaning of the statute (Commissioners

/of Charitable Donations v. Wybrants®), but any language that
would in equity raise or imply a tru‘stnwill be deemed an express
trust. * If, therefore, land be devised to a person upon trust to re-
ceive the rents and thereout. to pay certain annuities, the sur-

O 34 Beav,, 576, 2) 1 D, and Wal;, 668, " ® 2 Jon. :md Lat.. 197.
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plus rents result to the heir-at-law upon the face of the instrument;
and ‘this being an express trust, the heir-at-law, in a case falling
within the section, will not be barred by anylength of possession
by the trustee®,” : ’

\

That was exactly the case of Sulter v. Cuvanagh®. Tt was a
resultmo* trust upon the face of the instrument.

Then as to the argument that the trustees may have been mere
licensees, Kekewich, J., said (p. 319) :—

“ There is still one argument to be noticed, and one deserving more consideration :

¢ From tliedate of the deed until his death in 1387 Emmanuel Churcher was one of
the trustees,—one of the persons jointly in possession—and it is said that he cannot be
taken to have assisted others in acquiring a title against himself. The law, it is
urged, adjudges the possession’to be that of him who has the right; and the proper
inference is that "Emmanuel Churcher’s co-trustees were in possession with his license
and not adversely to him.” Jf Emmanuel Churcher had been the sole trustee the
aspect of the case would have been very dxﬁerent but here he was one of several ;
receiving rents and performing acts of ownership without the slightest reservation or
indication of beneficial claim, and unless I am bound to regard the physical identity. of
the beneficial owner with one of the trustees as prevailing to the disregard of the facts
and substance of the story, I must treat Emmanuel Churcher the beneficial owner as
excluded from possession for twelve years and upwards, notwithstanding that Emmanuel
Churcher the trustee took an active part in the management of the estate, Am Iso
bound ? Trustees are not a corporate body ; there is no aggregate existence independent
of the individual members ; but, on the other hand, they are joint owners of the trust
property, and they cannot act otherwise than jointly,.even though frequently and for
many purposes one member of the body represents the others, Tt seems to me con-
sistent” with principle to hold that the joint possession excludes that of any one of the
joint possessors on his own behalf, and no authority was cited or has occurred to me in-
consistent with that view. - My conclusion, therefore, is that the accident of Emmanuel}
Churcher’s beneficial mterest did not operate to defeat the title of the trustees which
he intended to preserve,” ’

If this reasoning is sound (the decision was quoted in the sub-
sequent case of Pattrick v. Simpson® as good law), then it is
impossible not to apply it to the present case. Plaintiff has, by
the terms of the deed, been one of the trustees of the trust specified
in the deed. Also he has beeh the conduit pipe for the disposal
of the interest arising from the trust funds to the religious pur-.
poses which are the objects of the trust.  How can that possession
enure to the benefit of the plaintiff who now says.that the trust
was ab initio void, and that he has always been and is absolutely

) Salter v. O'avmdgh (1 D. and Wal., 668), &c.' ‘ 2 1 D, and Wal,, 668.
324 Q,B. D., 128, :
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1893, entitled to the whole corpus of the fund? No doubt the result js -
CowasniN,  startling, but the Court has to administer the law as it is, and notb ’
PocrRHA'- . . . . - o
wsa'watza  according to aresult, which possibly may be due'to the too narrow

terms of a section of a statute. The learned counsel for the
plaintiff submitted whether it would not be inconsistent to estab-
- lish as a perpetual charity that which is really no charity at all.
Here the deed is void, not on account of any absence of certain
formalities under any statute such as the Mortmain Act, but it
is in itself void as creating a perpetual trust which the law does
not recognise. The answer to this question is that the deed is-
‘neither more mnor less void than was the deed in the ease of
Churcher v. Martin, in which it was held that the deed was void
altogether. Kekewmh J., refused to consider the question whether
_the effect of his demsmn would be to establish the charity. I

mus follow the same course.

v,
B. D. Serxa,

Holding the claim to be barred by limitation, I must, dismiss
the suit. Under the particular circumstances of the case, the
costs of both sides as between attorney and client may come out |

-~ of the estate.

Suit dismissed: -
Attorneys for the plaintiff :~—Messrs. Pestaiy, Rustim and Kola.
Attorneys for the defendant :—Messrs. Edgelow and Guldbehand.
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Vemlor and purchaser—Congealment of claim against property— Whether suck cons
. cealment entitles purchaser to rescind—Transfer of Prover ty Aet (IV of 1882),
"Secs 55— Meaning of words ** material dcff'ects
The expression “ material defect  in section 55 of the Transfer of Property Act
(IV of 1882) mcludes a defect in the title to an estate.
CASE stated for the oplmon of the High Court under section 69

of the Small Cause Court Act (XV of 1882) byR M. Patel, Second

* Small Cause Court Reference, No, 11648 of 1895‘.'
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