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become payable during the insolvency; that no clalm or attempt to :
intercept it was ever made on behalf of the Official Assignee or:
by the donees under the limitation over ; that the plaintiff was a free -
man and perfectly able to receive the money at the time when the - -

‘next distribution did, or according to the deed could, take place,

and cousidering that I should be better carrying out the intentions
of the settlor by continuing the property direct to the plaintiff
rather than to his wife and children—I have on the whole come - .
to the conclusion that the mere filing of the petition and -with- -
drawal of it within less than five months without the fund being -

" in any way claimed or interrupted by the Official Assignee, or by

the other donees is not such an insolvency as was contemplated
by"the settlor, and that the plaintiff’s interest has not, therefore,
ceased under the proviso, and that he is still entitled to his rights.
under the deed as if he had never become insolvent.

‘Attorneys for the plaintiff and third and fourth defendants :—
Messrs. Janardan and Ardeshir.

Attorneys for defendants Nos. 1and 2: -«Messrs Payne, Gzlbcrt
ond Saydni. -

’

ORIGINAL CIVIL.

4

*Before Mr. Justice B. Tyalbji.

TRIBHOVANDA'S MANGALDA’S anp PURSHOTAMDA'S MANGALDA'S
-(Praintirrs) ».. YORKE SMITH AND oruERs, DEFENDANTS.*

Hindw  law—TUndivided family—Ancestral .. property—=Self-acquired = property
made. ancestral by agreement—Operation'af such agreement —Bffset of such agree-
ment on accumulations and accretions of the property—HElection—Estoppel —Minor-
members of undivided family—Interest of minors in property made ancestral by
agreement—Minor bound by acts of Lis father as to such property.

Sir Mangaldds Nathubhoy and his three sons Tribhovandss, Purshotamdis and’
" Jugmohandds lived together as an undivided Hindu family. In 1881 the youngest
son, Jugmohandds, flled a suit for partition (No, 444 of 1881) against his father, and.
his two brothers,. Being apprehensive that his other sons (the plaintiffs) might make
asimilar claim, Sir Mangaldds on the 28th J une, 1881, entered into an agreement with =

s T s gaik No, 114 of 1895,
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» them (the plaintiffs) which recited (inter alia) that he (Sir Mangald4s) alleged - that =~ 1895--_
,the only ancestral immoveable property belonging to him was the property specified m
‘in"Part, X of the. Schedule I annexed to the agreement, but that the plaintiffs -(his - "pi's
. - sons) alleged that the immoveable property specified in Part IT of that schedule was - MaxgALDA's
also ancestral property, and provided. (inter alimy that, in consideration of the terms . .Yoql’z.xi
-and conditions therein set forth, his gons (the plaintiffs) would not “ claim a partition - Surru.

of the said property ” during the lifetime of the said Sir Mangaldds, .

The terms of this. agreement were duly observed by the plaintiffs during thefp
| father’s lifetime, and they continued to reside with him until his death. ’

3= Inthe interval, however, viz. in 1886, the partition suit (No. 444 of- 1881) brought

- by Jugmohandés was decided, and by the decree it was declared that the immoveable
property specified in Schedule I of the aforesaid agreement was not ancestral pro-
perty, but was the self-acquired properfy of Sir Mangaldds.

On the 9th Marceh, 1890, Sir Ma.uga,ldats died, leaving a will dated 27th January,
1888, By this will he directed that his executors and frustees should take possession
of all his property hoth ancestral and self-acquired, and, after referring to the agree-

- ment of the 28th June, 1881, and to the property in Part X of the schedule thereto,
continued : ¢ Whereas it has been decided by the Court of first instance, and-such deci- .
sion has been confirmed by the Appellate Court, that such propersy (i.e. the property
in Part I) is not ancestral properby, yet I am unwilling to disturb the said -deed as
between my said two sons, and I, therefore, hereby confirm the .same,” I‘hen after
making some other prowsmns he devised and bequeathed to his trustees “ all the
residue of my self- r1.cquu'ed property,” and he directed that such residue when

. ascertained and realised ‘should be ‘handed’ over to the Chaneellor arxd Senabe of the
. Bombay University to be devoted to the founding of scholarships,

As directed by the will, the executors took possession of all the testator’s property,
including the property in Part I of the said schedule, ~ This Iast named property was .
subsequently, viz. in December, 1890, conveyed by the executors to the plaintiffs,

The plaintiffs now sued the executors, contending that the properties in Part I of
the schedule to the agreement being ancestral under the agreement and will, they (the
plaintiffs) were entitled not only to them, but to all the accumulations. and -acere-
tions thereof, which amounted in valueto'about ten likhs of rupees. - The University, .
on the other hand, contended that the accumulations and accretions formed pars of .

the self-acquired property of the testator, and went to the Umversxty under the rasi-,

duary clanse of the will.

Held (1) that the effect of the agreement was to make the pl'operty specifiedin °
Part T of the schedule thereto ancestral property as between the parhes to the agrees
ment, ® . o

(2) That the a.cvreement was conﬁrmed by.the wﬂl and was bxndmg on the execu=

tors, . . :
(3) That, although the corpus of the said ‘property Jbecame ancestral under the
agreement, the accumulations ‘and aceretions. thereof did mot. They were the self
acquired property of the testator, and passﬂd to the trustees under the rendmry

clause of the will.
B 22402
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- The plaintiffs had subsequently to the  death of Sir. Manvald'is taken possession
of the properties in question, and had paid probate dnty on them, The. plamtlﬂ‘s had
taken conveyances from. the executors and had given x'eleases to the executors, and in
a previous suit (No, 670 of 1892) the first. plaintiff - had i in his evidence stated that
‘he did not wish to dispute the will, and that he had elected to take under i,

Held, that by their conduct the plaintiffs had elected to take.the propemes in
question under the wﬂl and could not maintain a suit for an account of the rents an&
profits either under or in opposition to the will,

Held, also, that the sons of the plaintiffs (the minor defendants) were houud by the
acts'of the plaintiffs. The property in question was mnot really ancestral, It was.
only such for the purpose and by virtue of the agreement of 28th July, 1881, and the
plaintiffs were entitled to waive.it or rescind. it if they-pleased, and their sous’ coul&
not prevent them from doing so, o

<. Bur to recover accumulatlons and accretions of ancestral pro‘

perty - o - s e

.. The plalntlﬁ's were the sons of Sir Manga.ldas Nathubhoy,
'deceased Defendants Nos. 1, 2 and 3 were the executors of the

.. mll of the sald Sir Mangaldds Nathubhoy

Defenda,nts Nos. 4,5, 6 and 7 were sons of the first plamtxﬂ'
Defendant N o. 8 was the son of the second plaintiff. Three of these
defendants viz. defendants Nos. 6, 7 and 8, were born after the’
death of Sir Mangaldés Nathubhoy®. Defendant No. 9 was the

- third. son of Sir Mangald4s Nathubhoy. Defendant No. 10.was.
the Un1vers1ty of Bombay. :

Slr Mangaldés Nathubhoy was a wealthy Hindu mhabltant‘
of Bomhay Up to the year 1880 he-and his three sons, vz "the
two plaintiffs and defendant No. 9, lived. together as members of
a joint and undivided Hindu family. ~Inthat year, however, dis-
putes ‘arose between the younvest son Jugmoha,ndés (defendant :

VNo 9) and his father, in consequence of which Jugmohandss.

ceased to live with the family and went to. live apart

“Tn18817J ugmohandas brou0ht a su1t (No 444 of 1881) ao'amst
h1s father and two brothers for. partltlon, alleging that the whole ‘
of. h1s father’s propertv was ancestral and that he was entxtled to~ .
“yDeféndant Nood was botn on the 19th October, 1886 deféndant- No 5 on 25th o

Junie; 1888 ; defendant No. 6 -on 27th Februiry, 1892 defendant N0.7 on the lst
September, 1893 ; and defendant I\o. §on the 9th October, 1894, e :

ashare. .. . ..o, oS .
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1ﬁ's) might also separate from him and make a similar claim’ upon

‘fthe property, S1r V[a,naa.ldas on the 28th June, 1881 entered mto
the following aorreement ‘with them : =

¢ Articles of agreement made and entered mto this 28th” day of T uue, ]88] be-"

< tween Kir.Mangaldds Nathubhoy, Knight, C.S. L, of Bombay Hinda 1nhab1tant, of

the first part ; Tribhovandss Mangaldds, of Bombay Hindu mhabﬂcant, son of the

" said Sir Mangald4s Nathubhoy, of the second part and’ Pursliotamdds Mana'a.ldafs,
also of Bombay Hindu jnhabitant, -son. of the “said- Sir- Mangaldd.s Nathubhoy, of’

-Whereas the said ‘Sir Mangaldss Nathubhoy has three sons only, !

the third part,

viz. the said Tribhovandds Mangald4s and Parshotamdss Mangaldé.s parties hereto,
"and athird son named Jugmohandds Mangaldds. - Aﬁd whereas the said Jugmo-’
_ handas Mangaldas has left the protection of the said Sir Mangaldds - Nathubhoy
-and hag gone to reside apart ‘from the said Sir Mangaldds Nathnbhoy and his
said -other two sons Tribhovand4s Mangaldas and Purshotamdis Mangaldds and
has preferred a claim against the said Sir Mangaldds Nathubhoy " for large sums

of money by way of allowance 'and otherwise, the -validity of which claim the said’

‘Sir Mangaldds Nathubhoy disputes. And whereas the said Tribhovandas Man-
galdds and Purshotamdds Mangaldds are living  with. the said Sir Mangaldds

Natbubhoy as members of an undividled Hindu.family, Ard whereas having re’

gard to. the fact that differences have arisen as aforesaid between the- said Sir
Mangaldas Nathubhoy and the said Jugmohandis Mangaldas and that in conse-
quence. thereof feelings of mutual distrust have arisen between the said Sir Mangaldds
Nathubhoy a.'nd the said Tribhovandds Mangaldis and. Purshotamdas Mangaldas,
and it is posezble that the said Tribhovandds Mangaldds and Purshotamdds. Mangal-
dds or one of them may desire to separata and live apait from the said Sir Mangal-
dds NathuNwJ and prefer a claim. against the said Sir’ Mangaldds Nathubhoy either
for pa.yment to them or him of sums of money by way of allowance or for pa.rhtmn of
the anéestral property of the said S1r Mangaldds’ Nathubhoy. ‘And whereas the saxd
. Sir Mangaldds Nathubhoy denies that such a claim’on the part ‘of his saxd two 1ast
mentioned sons or one of - them" t:oukl in- such an event as aforesax(i be enforced

and whereas the va.hdlty of any such claim-could not be tried and declded m a Gourt

of Taw without incurring. great expense, - And’ ‘whereas in “order to remove the

aforesaid feelings of distrust and to promote  feelings of mutual love and affection
between the parties hereto and to awoid litigation, -expense and disputesand the
possibility of @ partition of the ancestral property of-the- said Sir. Mangaldds' Nathu.
bhoy being enforced in his lifetime and of such. property consequently being to its
grea.t detriment divided into four parts it has been mutvally arranged beétween the'

partles hereto that, in the event of t.he said Tribhovandis Mangald4s and- Pars hotam- -
dss, Mangaldds or either of them:going to. live apart -from. the said Sir ‘Mangaldgs/

. Nathubhoy whether of their or his own accord or owing to the directions or requestiofy
the said Sir Ma,n%ldis Nathubhov in that. behalf, “they the. said Tribhovandss
Ma.ngaldé,s and Purshotamdds Mangaldis or. such one of them as shall so separate shall
.accepb froin. the ‘said Sir Mangaldés Nathubhay ‘and the saxd Su- Manoaldésf
I\athubhoy shall pay the sums hereinafter mentxoned in full dlscharge of all
claims which they or such one ‘of them “as ‘aforesaid may have” agamsh the said Sir

+*Being apparently apprehenswe that his other sons (the pla.mb— v \
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Mangaldds Nathubhoy or his property dum.ng his lee. | And whereas -t 58 al-

leged by the 'said  Sir Mangaldds Nathubkoy that the. immoevea¥ls }”I‘Opert v

mentioned and described in Part T of the schedule hereinunder -written.. and. marked
with the letter A is the only ancestral immoveable property of or belongmg to. him
the said Sir Mangaldds Nathubloy, ' And whereas it is alieged by the said Tmbho.
vandds Mangald4s and Purshotamdds - Mangaldis that the . immoveable property
mentmned and. descnbed in part II of the said schedule A is also the ancestra)
1mmoveab1e property of the said Sir Mangaldds, but the said Sir- Mangaldds Nathu-
bhoy denies that the ‘smmoveable property mentioned and described in ‘Part IT of - the'
said schedule forms part of his ancestral immoveable property, and it has been'agreed
that the guestion as to whether such last mentioned immoveable pr opérty is “or 15 nob
the ancestral property Qf the said Sir Mangaldds .Natlmblwy should remain an opén
guestwn betneen the parttes to these presents. . Now these presents mtness that, ‘in
order to eﬁectuate the aforesaid objects and to carry out the'said arrangement -and
in conmdera.hon of the premises and of the covenants on the part of the said Tribho-

¥

vand&s Mangaldds and Purshotamd4s Mangald4s hereinafter contained, he the'said

er Mangaldas Na.thubhoy covenants and agrees with the said Tribhovandas Man-

ga.ldés and Putshofa.mdas Manvaldé,s and with eack of them a8 follows —_—

1 ' That if they the said Tmbhovandas Mangaldﬁs and Purshotamd4s Mangaldés
or elther of them separate and ‘go to live apart from the said Sir Mangaldds Nathu-

_ bhoy either of their own accord or in compliance with the wishes of him the said Sip
.I Manoaldzs Na’chubhoy, then he the said Sir Manéaldés Nathubhoy will give to 'ea.ch
’ of his said two sons who may separate from him a monthly allowance of Rs, 600, a
- portion of the famﬂy jewels including the JeWelS which he (such separating som) may
_have at ptesent in his possession for the use of himself and his wife and children
_amounting in value to the sum of Rs. 10,000 and a portion of the family furniture
ﬁincluding pots, pans; plate and other articles together with a horseand carriage, all

which Iast mentioned effects shall together be of the aggregate value of Rs, 5,000

*¢ And these presents further witness that, in consideration of the premises and 6f tﬁe )

covenant 'agreement hereinbefore contained on the part of the said Sir Mangaldés
Nathubhoy, they the said Tribhovandds Mangaldés and Purshotamd4s Mangaldds
do and each of them doth for himself, his heirs; executors and administrators,
covenant and agree with the said Sir Mangaldds X Nathubhoy and with-each other s~

%1, That they will not respectively, until they respectively separate and live apart

from the said Sir Mangaldas Nathubhoy, claim from him the said monthly allowance

of Rs. 600, nor the jewels, furniture and other articles respectively abovementioned.
. 9 That if the said Sir Mangaldis Nathubhoy shall express to them the said

. ‘Tribhovand4s Mangaldss and Purshotamdds Mangaldas, or either of them, his desire

that they or he shall separate’and live apart from him the sald Sir Mangaldds Nathu-

;bhoy, they the'said Tribhovandds Mangaldds and Purshotamdas Mangald4s or such one

‘ of them as shall be requested so to do by the said Sir Mangaldds Nathubhoy shall
siepizrate and Yive apart with their respective families from and independently of him,

. “,3 That they the said Tribhovandas Mangaldds and Purshotamdzis Mangalda,sv .

will not at any time dunng the life of the said Sir Mangaldds I\athubhoy claim 'S

. pax‘htxon of any of bis property, ancestral or otherwise, moveable or 1mmoveable, nor
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during his Lifetime clalm or seek to exercise any. nghts over any of his. property

fother than what is abovementioned, whether the said Jugmohandis Mangaldds shall
or shall not claim & partition of the said. property or seck to obtain. his-share therein
and whether or not he shall succeed in'such claim or in obtaining possession of his
said share or any part thereof or in obtaining from the said Sir Mangaldas Nathu-
bhoy any allowanee, gift of money or property : e

4, That they will not respectxvely alienate their respeétive shares and interests i
the ancestral property of Sir Mangaldds Natbubhoy or do-suffer or omit any act
or thing whereby the same shall or may be mcumbered or transferred to third persons.

¢ 5. " That they will not respectwely interfere, or attempt to interfere, in any way,
thh the mode in which Sir Mangald#s Nathubhoy may think proper to manage,
invest or deal with ‘his ancestral property unless. he shall take any steps - with
the object of or which may have the effect of depnvmv his' sons the said Tribho-
vandas \Iangald’ts and Purshotamdis Mangaldds of their respective shares therein,
but such exception shall not have the effect of depriving the said Sir Mangaldis
Nathubhoy of making donations reasonable in amount and such as he has hitherto
been in the habit of making out of such property. . g

6. That, if in the event of the said J uwmohandas Mangald;is claiming and
succeeding in obtaining a share of the ancestral property in the hands of the said Sir
Mangaldss Nathubhoy, the whole of the ancestral property of the said Sir Mang'xld‘is
Nathubhoy shall be requu-ed to be divided actually or constructively into four parts, to
be allotted one part to cach of them the said Sir Mangaldds Nathnbhoy, Tribhovandis
Mangaldds, Purshotamdis Mangaldits and Jugmohandds Mangaldds, the said Tribho-
vandis Mangaldés and Purshotamdds Mangaldds shall re-unite their parts with that
of the said 8ir Mangaldis Nathubhoy in order that they the said Tribhovandis Man—
galdds and Purshotamdds Mangaldds may in accordance with the terms of this agree-
ment legally be entitled to share according to Hindu law if they survive the said Fir
Mangaldds Nathubhoy the entire share which shall have actually or constructively as
aforesaid fallen to the lot of the said Sir Mangaldss Nathubhoy to the exclusion of
the s2id J ugmohand4s Mangaldds,

* Provided always and it is hereby agreed by and between the said parties to these
presents that the said monthly payments of Rs. 600 in the event of the same being
made shall not be debited to the respective shares of the said Tribbovandas Mangaldas

* and Purshotamdds Mangaldis in the ancestral property of Sir Mangaldds Nathubhoy,
but the value of the family jewelsand the value of or the money paid for the furniture,
horse and carriage which may be given to each of them the said Tribhovandds Man-
galdis and Purshotamdds shall be debited to their respective shares in the aforesaid
ancestral property : Provided alsg and it is hereby agreed that if the said Tribhovandss
Mangaldis and Purshotamdds Mangaldds or either of them go to live separaﬁe as
aforesaid and their or his aforesaid monthly allowance of Rs, 600 shall be withheld
by the said Sir Mangaldés Nathubhoy, then the said Tribhovandds "Mangaldis and

", Purshotamdds Mangaldds or either of them upon their or his allowance being

<.~ stopped shall be at liberty to apply for a partition of the said property, but shall not
otherwise be atliberty to compel the said Sir Mannald.is Nathubhoy to pay 'c'he said
:monthly sum of Bs, 600.” .
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‘Annexed -to :this agreement was a’schedale which” seb forth all
the 1mmoveable propertxes (seventy-mne in number) refened to
lm the. agreement. ° “Part T of the ‘schedule comprised fourteen
properties situate in the Fort of Bombay Warli and Glrgaon.”

Part II of the schedule comprised sixty-five propertles situate i m
Bombay, Théna, Poona, &e. "

Subsequently to thls agreement and untll hlS death the
‘plaintiffs continued to resule Wlth Sir Manrrwldés. B

. In1886 the above-mentioned suit for partltlon (\Io 444 of 1881) .
brought by J ugmohand4s (defendant No.9) was decided. By the.
decree therein made it was declared that a certain portion of the
property claimed by Jugmohandds was ancestral property. But

a large portion of the property claimed, including the fourteen
properties in Part I of the schedule to the agreement, was held to
be not ancestral but self-acquired by Sir Mangald4s, to Which;~:~ :

‘therefore, J ugmohandds had no claim. The suit was referred to

the Commissioner to take accoants of.the partible property. "~ For *
the report of the case see 1. L. R., 10 Bom., 528,

Sir Mangaldds died on the 9th March 1890 ]envmo a wﬂl
dated 27th J. anuary, 1888,

By his will he dlrected as follows :—

T direct my -executors and trustees immediately on my death to take _chsirge;of ;
all my moveable and immoveable property of every 'desc'riptivo:n, both ancq.éiz-al
and:self-acquired, and for such purpose I ‘bave given them a power of attorey to -
take' possession of the same during my lifetime, and "I direct them, except as ™
.is hereinafter specially- provided, to refain the same after my death until it has
been: finally decided in the Suit No. 444 of 1881 brought by my son Jugmohandas
against me and my other two sons asto how much of my property is ancestral and
what - self-acquired, and after which they are to’ deal w1th the same in manner :

" hereinafter dlrected >’

‘ Then after 1'eferr1ng to the decree in Suit No. 444 of 1881, which .
directed aceounts to be taken, the will continued as. follows 1—

* And whereas the accounts are now bemg taken in the office of the said Comnnssmner‘ ) ‘

for the purpose of carrying out the directions and orders contained in the said decree

of 'the 30th July, 1885, and according to thieabove directicn I have filed an a,ccqunt of "
the ancestral property oun the 19th day of January, 1588, ' Now, I hereby direct that if -

. the said suit or any appealin connection therewith-or the said .proceedings in the )
" Comnlissioner’s. office shall be pending and undetermined at the date” of my decease, -

my sax(l exceutors and trustees do and shall continue my" defence fo the said’ suit or b
" to any appeal in which I am respondent and also all proceedmgs in ‘the said Com-«
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- umssxoner’s o!ﬂce, and dd and shall continue the: prosecutmn of any dppeal From any o
«order or decree or from any report of the Commissioner, which may “have: beer ‘éom+"

menced by me, and do and shall also be at liberty in their discretion to institite ‘and
grosecute any appeal in the said- suit from any report- or order by the: said Commis-

sioner-or hereafter to be made’in. the said-suit by -any Court as to them shall seem.

«expedient in the interest: of my.separate: estate; and to carry“up such appeal to the
Appellate Court of Bombay, and shall be at liberty to defend all appeals -whatever-
which may be institated hereafter by the plaintiff or second and third defendants in
the said suit from any such report or from any order by the said” Commissioner - or
from any order or decree of any Court § in India whether of original or appellate juris--
-diction, and I do further direct that upon the ﬁnal order. for partition (if any) being .
madein the said suit my-executors and trustees shall make over to my son Jugmo-
handds his fourth share in‘such of my property as shall be finally determmed to be:
ancestral and to \vhxch he may be decreed to be entitled. )

* X direct that as soon as such share has been made over to my son Jugmohandés
\Iangaldés in pursuance of such final decree, my said éxecntors shall’ distribute the
zest and residue of my ancestral estate including my one-fourth share therein amongst’
#nd for the benefit of my sons, viz. Tribhovandss Mangaldis and Purshotamdds
Mangaldas and their issue according to the rules of Hindu"law, or shall make dver
4he éame undivided to them as co- parceners according as my said sons Tnbhovandés
Mangald4s and Purshotamdds Mangaldds shall then elect and determine, -

« And whereas although I consider that I was in law justified in' contending that
none of the property of which I am inpossession is ancestral property, I have yetin a
-certain indenture bearing date the 28th day of June, 1881, made between me- of the
first part, my son Tribhovandds of the second part and my son Purshotamdds of - the.
4hird part, in order to promote feelings of niutual love and-affection between meand
my said sons and to avoid ab the time litigation, expense and. disputes admitted that
the immoveable property mentioned and described in part Iof the schedule, under
the said indenture written (which is the immoveable property mentioned and deserib-
ed in the said schedule hereunder written) is - ancestral property ; and whereas it has
been decided by the Court of first instance and such decision has been confirmed by
the Appellate Court that such property is not ancestral property, yet I am anwilling
2o disturb the said deed as between my said two sons, and I, therefore, hereby confirm
the sarhé. T direct that my said execatorsand trustees shall*divide and. distribute
such part of my estate as is mentioned in the schedule hereto (except the property.
No. 14 in the said schedule) amongst and for the benefit of my two sons named,
vrespectwely, Tribhovandas Mangaldds and Purshotamdss Mangaldds, and their issue
 according to the rules of Hindu law. I devise and bequeath all my property at Girgaon
Back Road and Khetvidi Road,as well as all the furniture, pictures, glass and crock-
ery ware and cookmv utensﬂs, ‘that it may ‘contain at the time of my death to my said

executors and trustees upon trust for my son Tribhovandés and his heirs from -the-
time of my dea.th to allow him to.oceupy and use the same; and to, enjoy the income .
thereof an(l after the death of my said son Ttlbhovaudas in trust to allow hxs w1d0w :
to occupy a,nd use the same and enjoy the income thereof, and after the death of my .

said son Tnbhovandas in'trust" to ‘allow his widow to occupy and ‘use- the same’ and
enjoy the i income thereof during her life; but if the said Tnbhovandds Ma.ngald&s
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- shall die without leaving male issue hun surviving, then in trust (after the dea.th off
the survivor of them: without -leaving such male 1ssue) to my son Purshotamdas andr"

‘his heirs accordmg to'the rules of - Hinda law, . N

L& T devise my b\mgalow at Malabar Hill thh its two separate compounds, outhonses‘f -
and the furniture, pictures and cooking utensxls, which shall be therein at the time of'*
my death, unto-my son Pm-shotamdis to be transferred to him' twelve months after -

my decease, - : ,'

* %7 devise all my property at’ Poona, moveable and nnmoveable, to’ my son l.’ursho-
tamd4s ds an absolate devise, but the above devise to my said son-Purshotamdss of
my house and property at Malabsr Hill and my property at Poona are only made on’
condition that he gives up to’ his brother Tribhovandés all his right and interest to
the property or share in the property mentioned in the said schedule hereto, as plece
of ‘garden ground at Girgaon outside the Fort, and containing 12,000 square yards,
and ntmbered 14 in such schedule hereto attached, beinga portion of the ground
under the bungalow and in the compound of my Girgaon residence, which is part of
the subject-matter of the said deed of 28th June, 1881, and in the event of the said-
Purshotamd4s not being willing to give up his claim to the said property, then I, '
devise my said house and furniture at Malabar Hxll and my said Poona property to,
my said son Tnbhovandas. - &
Then after making various bequests the will gave the resxdue v
of ths testator’s self-acqulred property to the Umversﬁvy oft

Bombay as follows :—

* T devise and begqueath'to my said trustecs all the residue of my self-acquiréd pro- -
perty, both moveable and immoveable. I empower and direct my said trustees to:
sell and convert the same into money immedistely after my decease and to recover-all:
outstandings and to invest the proceeds in Government securities, and T direct that:
such conversion and investment shall, if possible, take place within six months after:
iy decease and notwithstanding ‘that the gaid Suit No. 244 of 1881 shall be. still:
peiding, and that'the said residue shall be unascertained, it being my wish that all:
the résidue of my property shall be invested in Government paper so soon as possibles .
after my decease, I direct my sdid trustees as soon as such residue has been finahy:
dscertained ‘and realized in manner aforessid to devote the whole of the said residue-.

“to-the fonnding of as many scholarships as possible at the Bombay University. of the:

following: deseription, and on the following conditions and to hand over all such;
residue to the Chancellor and Senate of the Bombay University on their agreeing fo-

such conditions,”

{Then followed the conditions). : ’

In December, 1890, the executors a@greed to deliver over to the’
plaintitfs such portions of the estate of Sir Mangaldss as were.,
specifically or otherwise ‘devised or bequeathed to them by his:
will, and (infer alia) they handed over the fourtéen properties:
comprised in part T of the schedile, annexed to the agreement’
of the 28th June, 1881, and referred to in the above clause of -
thewﬂl S REE e e e e B
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* The plaintiffs now sued’ the executors, contendmg that the

' said fourteen’ properties being ancestral under the aorreemenb and

the will, they (the plaintiffs) were entitled not only to them but

‘to all the accumulations and accrehons thereof, which amounted
in value to ten lékhs of rupees or- thereabeuts. B

The Umversﬁ;y of Bombay (defendant N 0. 10) on the other hand’

~ claimed’ that the accumulations and accretions:of thé said pro-

‘perties formed part of the self-acquired property of Sir Mdhgal—

~ dds, and went to the University as part of the residue under the
concludmtr clause of the will,

The following clauses of the plamt set forth the plalntlﬁ's
claim :—

“9, 'The plaintiffs say that the executors of the said Sir Mangaldis have given

possession to the plaintiffs of the said immoveable property mentioned in the said
schedule hereto annexed and marked B as the ancestral property of the said Sir
Maflg'aldé:s, but they have not delivered over to the plaintiffs the accumulations and
aceretions of and to the said ancestral i)roperty and which accumulations and accretions
amount as the plaintiffs believe to the sum of rupees ten ldkhs or more, on the groundb
- that the same do not form a part of the said ancestral estate and that the same are
.. . ormay berequired for the purpose of paying the legacies directed to be paid by- the
snid will, and that the same forms a part of the resxdue under the said will,

€10, The plaintiffs, owever, eharge and submxt that the said fir Mangald&s
Nathubhoy had no power or authority to dispose of the said ancestral property or
its accumulations or accretions as aforesaid, and that such ancestral property and its
acenmulations and accretions are and must be deemed to be entirely unaffected by
the said will of the said &ir Mangaldds Nathubhoy and belono' to the plamtlﬁs and
their heirs.

©“13, The plaintiffs further charge and subm'xt that on a true construction of the
said will of the said Sir Mangaldds ‘Nathubhoy neither the said ancestral property,

nor its accumulations or aceretions have been disposed of to the prejudice of the:

_ plaintiffs and their heirs, and that the intention of the said 8ir Mangaldis Nathubhoy
was that the legacies and payments directed by his will should be paid out of his
self-acquired property only, and not otherwise. '

€19, The defer.dants, the Umvemty of Bombay, however, contend that the afore- -

said accumu]atmns and accretions form a part of the self-acquired property of the
said ¥ir Mangaldds Na,thubhoy, and they accordingly claim the said accumulations
and accretions as a part of the residue under the resuiuary claise of the said will.:

< %13, The plamtlﬁ's, however, submit that the said contentlon is groundl@ss and
" invalid in law, and that the plaintiffs and their heirs are entitled to the said accumulas
.- tiong and accretions-as a part of the said ancestral property.”. . iy o

'
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L (1) 'That it may be- declared - ‘that the will 6£ the saui Sir. Ma.ngaldﬂs Nathub

is wholly inoperative and void 50 fax as it purports to dxspose of or”to deal thh the -
- ancestral property, or any part thereof. 5 R :

"'THE INDIAN: LAW REPORTS.  [VOL. XX¥

- The:plaintiffs prayed. (inter alm);as follows =i

“(2) That it may be declared that as between the plamtxﬁs and the defenda.nt:
(Nos, 4 to 8, the pla.mtlffs clnldren) Kissondds, Ja.mn&lis, Goverdhand4 s Amb:idés,_” :
and Biba Purshotamdds on the one bhand, and the executors of the said Sir Mangaldds :

Nathubhoy on the other hand, the said immovéable properties mentioned in the said -
schedule B and all their. accumulations and accretions are ancestral property, and as -

such devolved upon the plamtlﬁs and thelt heirs accordmg to Hmdula.w ir respectlvely .
" of the said will, -

 (8) That an account may be taken of the a‘.ccumula.tiohé and a.ccretxons of the .
gaid ancestral property left by the said Sir Mang&ldds Nathubhoy and come to the
hands of his executors, aid that such accumulations and acerétions may be ordered :

to be handed over to the plaintiffs for the benefit of them;elves and 'che ir issue as

members of an \mdwxded Hindu family,

v

# (4), That it may be declared that as against the plamtlffs and their heirs the said.

accumulatmns and accretions. do not form a part of the self- -acquired. property-of
the said Sir Manga.ldas Nathubhoy, and that no part thereof was or could be validly .

disposed of by the will of the said Sir Mangaldas Na,thubhoy, and that no part

thereof is. or could'be made available for paying any of the legacies dxrec’ced to be

paid by the sald will,

o« (5) That it may further be declared that the defendants, the Uhiversity of
Bombay, are not entitled to any part of the said accumulations and accretions, and -~

that the same wholly belong to the plaintiffs and their heirs as aforesaid.”

The eXecutgifs‘ put in a written statement in which they denied .
the plaintiffs’ claim, and raised the various contentions which, -

were subsequently discussed at the hearing.’

The University of Bombay filed a merely formal written state=
ment submitting its rights and the construction of the will to the. .
Court, and at the hearing the counsel who appeared on its behalf -
withdrew after the issues were raised, and did not appear to. -

argue t the case. .

The main points raised af the hearing yveré as follows:—

1. The propertles compnsed in part T of the schedule to the
agreement of 28th" June, 1881, having been declared by . the
decree in Suit No. 444 of 1881 to be the self-acqmred property of,
Sir Mangaldds Nathubhoy, what was the effect of the agr eement
of the 28th June, 1881, between him and his. two_sons (the plamt-

iffs) based upon his admission therein. that these properties were:
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ancestral, and of the confirmation” of that agreement by *his will - 1805

and the'direction thereinthat the said properties should bedivided  Trismovax- -
. and distributed between’ hls two sons zmd thelr lssue accordmg v Mnﬁ'ﬁu‘“

to the rules of Hmdu law? R ' ' Y,onxnl :
L2 * Whether, if the’ cor pus of - the sald propertles became SwrzH.
ancestral by virtue of - the agreement. conﬁrmed by the: WIH the -

-accumulations and accretlons thexeof were a.lso ancestral 7

© 3. Whether the will was not mconblstent with. the agreement
» and did not override its prov1s1ons, and whether the W1ll did not
:purport to dispose of the said properties?

" 4. Whether Bir Mangaldds could dlspose of the sald pro- _
pertxes, or the accumulatlons thereof by his will ? '

b, Whether the plalntlﬁ's had not, in fact, elected: to take the
ald _properties under the will, and not as -ancestral property.
independently of the will, and were not now estopped from

clalmmg the properties as ancestral ?

‘6. Whether the claim of the minor defendants to the propertles
as-ancestral property could be barred by a.ny election or estoppel
of the plaintiffs ? s S :

7. "Whether. the accumulatlons and “aceretions of the saldv
‘properties were nét the self-acquired property of Sir Mangaldéus
and were not devised by the residuary c]ause of Lis will to the
University of Bombay ? sla ~

" On the questions of election and estoppel the defendants (execu- '
tors) contended that the plaintiffs by their conduct had clearly
elected not to assert their alleged rights to the properties in ques- ~
tion, but to take them under the will which had been duly proved
and the provisions of which they had observed and obeyed since
the death of Sir Mangaldds. The executors relied (infer alic) on
adeed of indemnity dated the Ist- December, 1890, passed to them
by the plaintiffs from all hablhty in respect of any of the testa-
tor’s properties spec1ﬁca11y devised or bequeathed to them by the
said will which the executors had made over, or might thereafter
make over, to-the pla1nt1ffs, pending the bult ‘No. 444 of 1881,
by which the ancestral estate was to be ‘ascertained ; also upon v'
another reiease, dated d3rd J u]y, 1891, passed by the plamtlﬁ's .
to the executors wh1ch released the latter from “all actions, suits,
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accounts, claims’ and demands for or in respect of the- sald pro- o
perties or the rents and profits thereof ;” also upon certain evid-;
ence given by’ the first plaintiff'(Tribhovandé4s) in a previous suit:
(No. 670. of 1892) in which he said : “ I don’t wish to dispute any:
of the provisions of the will. I have considered my position
and elected to take under the will ;”’ and upon correspondence

-which had passed between the executors and the-plaintiffs.

Viedji (Lowndes with him) for the plaintiffs :-—We take the pro-
perties in question as ancestral and also their accretions. The-
properties in dispute were no doubt declared by this Court in 1886+
(Suit No. 444 of 1881) to be the self-acquired property of Sir
Mangaldés. - But self-acquired property may be treated as ancestral
property and may by agreement acquire that character—Mayne’s '
Hindu Law (5th Ed.), para. 254 ; Gopdlasdmi v. Chinnasdmi-D;
Krishndji Muhddev v. Moro Makddev® ; Shankar Baksh v. Hurdeo-
Baksh(®. By the agreement of 28th June, 1881, it was agreed that:
these properties should be ancestral. That agreement was a family.
arrangement, and is binding. It was acted upon, and the
plaintiffs observed its provisions until the death of Sir Mangal-
dds—Leake on Contracts (3rd Ed.), p. 289; Stapilion v. Stapzl— :
ton®. . The property having thus been made ancestral by agree-- -
ment, Sir Mangaldds could not dispose of it by will even if he

_ desired to do s0. But he clearly did not intend to dispose of if.-

He recognises in his will that the property had become ancestral,

and explessly confirms the agreement which made it ancestral,.

and directs that the property should be distributed accordma‘
to the rules of Hindu law. But by Hindu law, if the corpus
of property is ancestral, its accumulations are also ancestral =
see Mayne’s Hindu Law (5th Ed.), para. 251, Neither the corpus
of these properties nor their accumulations, therefore, vested
in’ the executors, but devolved at once, on Sir Mangaldds’ death,,

on the plamhﬁ’s and their clnldlen avho were joint with him
(Act V of 1881, sec. 4)—Henderson on Wills, p. 314, No doubt |

the will- directs that the executors should fake powessmn of the

'\ncestral property, and they did so; bubt that was permitted

'by the plaintiffs merely out of respect for their father’s’ mshe&

() L L, R, 7 Mad, 458, @ LR,I6L A, 7L '
@ 1 L.R., 15Bom,;,32atp, 4. - @ 2W, &T.; 920 (6th Ed,)
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and did.not affect thelr leval rwhts -As to estoppel the releases

-only relate to the rents or proﬁts subsequent to the death - of Sir
Mdngaldas—-Leake on Contracts(8rd Ed.), pp. 796,797 ;. Turner
v, Turner O, There is no case here - of -election—Succession
Act (X of 1865), see. 167 ; Serrell on Election, 94.- They. also
referred to Hm-purshdd . Sheo Dyal @ Rdmpershad v. Sheo-
churn.®

Kirkpatrick (Russell w1th hlm) for the mmor defendants Nos 4
0 § in the same interest :—The agreement of June, 1881, was not
that the properties in question should then for:the first time

become ancestral, 1t was a formal declaratlon and admlssmn
that they were then and had prev1ous1y been a,ncestra,l in: Sir

Mancraldzis hands, s.e., ancestral accordmtr to Hlndu law.. That

was the basis of the agreement. ‘The agreement does not limit

‘the sense of the word, and Hindu law recognises no Timitations
or variety in its use and meaning. There are not different classes
.of ancestral property with different incidents. If once property
s ancestral, the legal result is that its accumulations are also
 ancestral. Therefore; in the absence of any limitation, the effect
of ‘the admission in the agreement was that the corpus and ‘the
ithen existing accumulations were ancestral. A fortiori. all the
:accumulations  since the agreement “have been ancestral. The
plaintiffs’ children (the ‘minor defendants) at birth took an
interest in all this ancestral property Sir Manffaldas could not
.dispose of any part of-such property by will, and he recognises
that he hadmno power to do so by’ the prov1s1ons w1th respect
o the Girgaon property.

There is no case of election here, In order to put the plaint-.

3ffs to election, there must be, in the will, a clear intention on the

part of the testator to give property not his-own '(White and

Tudor, 6th Ed,; Vol. I, p. 409),  There is no such intention .
:apparent. .The will does not give the plaintiffs anything not the -

testator’s own. . BEven if i be held that it gives them- the pro-
perties in dispute (which we deny), it ‘only glves them what

was their’s already by law. And it does not give them any-.

‘thing which should of right go to other .persons. .How,
‘then, are the pla.mtlﬂ's put to election ? They, no doubt, have

W 14 Ck. D, 829, - : @ L. R, 3 Ind. Ap., 259
. : (3) 10 Moore’s Ind, App., 490 at p. 606. -
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allowed theexecutors to convey these propertleq to them a.nd to
pay probate duty on them and: have executed releases, &e., bub
-these acts weré Wholly unnecessary.  Mere careless’ expendlture

- of the estate in this ‘way could not affect their leoal rights in that.
“estate. Tn his’ ev1denca in’ Sult No. 670 of 1892 the plamtltf d1d

not tse the word ¢ elect’ in its legal sense. Further, the plamtlﬁ's
have never been ina pos.1t10n to elect, as the accounts have not
been taken (Whlte and Tudor, 6th Ed., Vol. I, pp- 429 430)

But, in-any case, the minor defendants are not bound by the
plamtlﬁ"s election or estoppel. They have an interest mdepend- :
ent of the pla,mhﬁs in all ancestral property, and the pla.mtlﬂ's
conducb could not’ destroy their right. They claim only their.
‘own. Defendants Nos. 4 and 5 were living ab the death of Slr i
Ma,nga,ldas.

‘Noris there an estoppel The plalntlﬂ's make no clalm aoamst
the executors personally The contest is with the case made by,
them on behalf of the Umversﬁy The plaintiffs” conduct fo-:
Wards ‘the executors cannot estop them as against the Univer-,
sity. . A plaintiff clalmmv .against one party.is not estopped by,
his conduct towards another ‘The exccutors are mere. trustees; -
and ought to be passive in t.hls matter.. The University does not,.
plead the election or estoppel of the plaintiffs, It only subs:
mits its rights to the Court “The executors ouorht to be m-;
different. They: have no right to. fight for one claimant at the,
‘cost of the estate. A claimant should fight his own case and at ;-
his own risk.  But in no case could dealings with the executors;
estop 1 the plaintiffs as against the University. They cited Gapdla-
sdmi v: Chinnasdmi®), ' , .

- Scott (with Inveramty) for the executom :—The propertles in?
questlon were self-acquired, and were declared to be so by the
decree in Suit No. 444 ‘of 1881. - The accumulations are, there-’
fore, also self-acqulred "The agreement bnly dealt with the corpus
of the propertles ‘But the awreement did-not make the propertles
ancestral. It only’ estopped Sir- Mangaldds from deahnO‘ ‘With
them as self-acquired. He could "not deal by will. with " the’
plalnblffb Qhare, but he could-deal with~ his’ own shme, and he»

(n LL, B, 7: Mad., 455 o



-VOL . XX, -1 . 'BOMBAY SERIES.
‘could deal with. the acéumulations, - The latter he has bequeath-
:ed as resuiue to the University. .

- Next we say the plaintiffs clearly elected to t&ke these proper-’
_vt1es under the will and not as'ancestral property. .The will vested
the whole estate in the executors and directed them to divide his
estate, The will was proved, and the executors took possession
~without objection, Probate duty was paid on_all the estate,
“including the properties in question. The pla,mtlﬁ's have taken
_conveyance of them from the executors, who paid all the costs
of the conveyance. The executors have dealt with the propertres
_since Sir Mangaldés’ death, and the plaintiffs have recognised their

“right to do so under the will.  They cannot now claxm to lgnore
“the will.

‘No claim for these accretlons was ma,de by the plamtlﬁ's until.

‘the 14th July, 1893, and then the claim was only for the accumuls-
‘tions between the date of agreement and Sir Mangald4s’ death.
We rely on the correspondence between the executors and the
-plaintiffs, which ‘shows that the plaintiffs elected to take under
‘the will. - We also rely on the releases given by the plaintiffs to
‘the executors dated- Ist December, 1890, and 23rd July, 1891, by
which the executors were released from all: liability in respect of
_these properties, and on the evidence given by plaintiff No. 1 in
Suit No. 670 of 1892, wheref he exph(ntly stated that. he ‘elected

;to take under the will. They referred» to "Howkins v. Jac/monm,‘ "~

Antanv Dattaﬂ@) IR Cosb et
_Rivett-Carnae. and Lowndes for Jugmohandés Manaalda,s_
: _(defendant No.9). .. ar

B. TyaBut, J. :—This suit was ﬁled on 28th February, 1895, for:

" the purpose of having it declared that the will of Sir Manoal-l
<d4s Nathubhoy is inoperative and void so far as it purports to’
dispose of or to deal with the ancestral property or its accumula-

tions and accretions, and for a declaration that the properties’

- mentionied in schedule B to the plaint and all the accurnulations
and aceretions are ancestral property, and as such devolved upon.:

the plaintiffs and their heirs according to Hindu law irrespective:
of the said will, and for an account: of such aceumulations and-

accretlons, and that the same may be handed over to the plamt1ﬁ's~
for the, benefit of themselves and their issue as members of an
und1v1ded Hindu famlly, - : . =T

® 2 Mac, and Gor, 372, - . @ LLE. v1y9_}Bom_~.,3é, 5, 40,
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The’ undxsputed facts of the case’ are -as follows.  Sir Mang‘a,l-f‘ .

dds Nathubhoy, a well-known and wealthy inhabitant of Bombay, .-

died on 9th March, 1890, having previously made his will, dated
27th January, 1888, probate of which was obtained by the first, -
second and third defendants on 8th May, 1890. At the time of

‘his death, Sir Mangaldds had three sons, namely, the plaintiffs

Tribh0vandés and Purshotamdés, and the defendant Jugmohan.

"-dds. ‘The defendants Kissondds and Jamnddds, who are both

sons of the plaintiff Tribhovandds, were also bora before and living ‘

~ at the time of Sir Mangald4s’ death. * The defendants Gordhand4s

and Amb4dés, who are sons of the plaintiff Tribhovandds, and also
the defendant Bdba, who is son of the plaintiff Purshotamdds, -
were all born after Sir Mangald4s’ death. The defendant Jug- ‘
mohandds had separated. from Sir Mangaldds some time before
his death, but the plaintiffs. and their sons, who were living at.

. Sir Mangaldds’.death, were joint with Sir Mangaldds during the

whole of his life, and are now still members of an undivided
Hindu famlly. :

- It appears that some time before 1881 there were dlsputes L

- between Sir Mangaldas and his son Jugmohandds and that there

was apprehension of similar disputes arising between Sir Man~ .-
galdés and his other sons; and for the purpose of quieting and

settljing such disputes an agreement was made between Sir Man-

galdss of the first part, the plaintiff Tribhovandds of the second
part, and the plaintiff Purshotamdds of the third part. This
agreement, which is dated 28th June, 1881 (Exhibit A), recites
{inter alia) as follows:—[His Lordship read the agreement as
above set forth, and continued :—] :

. It is admitted. by the parties to the suit that, as a matter of -
fact the properties mentioned in part I of the said schedule tothe

~ said agreement was not ancestral property, but wasin reality the

separate and self-acquired property of Sir-Mangaldds, and that -
they were so declared in Suit No. 444 of 1881, a decree in which
was passed on 30th July, 1885, and was confirmed on appeal on’

-80th April, 1886 (Exhibits D and E). This suit (No. 444 of

1881) was a partition suit bronght by J uomohandés alone acra,mstf
his father Sir Mangaldds and his brothers the pla,mtlﬁ's Tnbho-'

" vandés and Purshotamdas. :
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By the will dated 27th J anuary, 1888, Sir Mangaldds appomted
the first, second and third defendants to be his executors, and
directed (mtm alm) as follows :—[His Lordship read the passages
of the will above set forth and contmued ~] ‘

Under these c1rcumstances 1t was aroued before me on behalf
of the plaintiffs, -

1st. That the effect of the agreement was to make the pro-
perty mentioned in- part I of the schedule to that agreement
absolutely ancestral. -

Zndly. That the proceedings and decree in Suit No. 444.of 1881

by which the said property was declared to be self-acquired, did
not affect the agreement.

3rdly. That the agreement was confirmed by the will, and was,
therefore, binding upon the executors.

4thly. That the corpus of the property being ancestra.l all the
accretions and accumulations, both prior and subsequent to the
agreement, are also ancestral and have become a part of the
ancestral property.

5thly. That the property and the accretions and accumulations
being ancestral, the will is invalid and inoperative s0 far as it
purports to dispose of the same.

I will deal with these contentions in their order :—

1st. It scems to me that the whole object of the agreement

was to settle the disputes between Sir Mangald4ds and his two .

sons amicably as far as possible. It is clear that one main dis-
pute was as to the nature of the property in the hands of Sir
- Mangaldés, and, if no arrangement had been come to on that point,
litigaftion would have certainly arisen between the parties. They
came to an absolute agreement as to the nature of the property
in part T of the schednle.  As between the father and the sons it

was, I think, declared to be ancestral. The rights of the parties -

were regulated and safeguarded on that footing, and I think,
therefore, that whatever be the real nature of the property, it must
as between the parties to the agreement be treated as ancestral.

2nd. As tothe second point, I do not think it is necessary for.
me to dec1de it, as I am clearly of opinion that the third pomt.

. .‘3"40——3
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must be decided in‘fa,vour of the plaintiffs. Sir Mangaldés in his -
will specially recites the decision of the Court in Suit No. 444 of
1881, and says in express terms that he is unwilling to distuib
the agreement, and indeed expressly confirms it.

As to the fourth point, it is no doubt true that under the
general Hindu law the accretions and accumulations of the

‘ancestral property would become a part of such property—

Jugmohandds v. Sir ‘Mangaldds®, In this case, however, the
property itself is not only decided by the Court to be self-
acquired, but has been expressly admitted before me to. have
been of that nature. If it is to be treated as ancestral, it is not
becanse it was so in realiby, but because it is so admitted in the
agreement, and because Sir Mangaldds himself was estopped,
and therefore, his executors are now estopped from disputing its
character as ancestral property. But I find no provision in the
agreement that the accretions and accumulations of the property
were to be treated as ancestral. Indeed, the agreement in express
terms leaves the nature of his other properties described in part
IT of the schedule, a part of which must according to the plaint~
iffs’ contention have been -acquired out of the accretions and -
accumulations of the property which was admitted to be ances~
tral, as an open question. In other words, Sir Mangaldds was
in his lifetime and, therefore, his executors are now entitled to
contend that all Sir Mangaldés’ property (including the acere-
tions and accumulations in question except that mentioned in
part I of the schedule) was and is Sir Mangaldés’ self-acquired pro-
perty. If the other property was, in fact, acquired out of the
rents and profits of the property in part I of the schedule, it

 would, in my opinion, be self-acquired property, because the ‘

pi‘operty from which it was derived was in reality self-acquired,
though admitted to be ancestral for the purposes of the agree-
ment. In fact, I hold that there is mo estoppel agamst Sir Man-
galdds or his executors in regard to the nature of the aceretions

_of the property, though there is an estoppel as regards the corpus
_ of the property itself.

. The ﬁfth pomt assumes tha.t both the eorpus and the accretlons
. WLLER, 10 Bom., 525, €l
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. and accumulatmns of property must be treated as ancestral but

as I have already pointed out above, that is not necessarlly the case’

here, and T am, therefore, of opinion that the will is inoperative
only as regards the corpus of the property (which is ancestral by
estoppel) and not necessarily as regards the aceretions and aceumu-
lations, as to which there is no estoppel. In connection with the
above points it must be remembered, that under the express terms
of the agreement, Sir Mangald4s had wide powers of dealing with
‘the ancestral property and of making donations out of 1t, unless
‘they. were made with the object of depnvmg hlS sons of their
shares in such property.

'The next question I have to determine is Whether, as a matter
of fact, Sir Mangaldds has disposed of the aceretions and acecamu-~
lations of the so-called ancestral property or not under the resi-
ﬂuary clause of his will. It is to be. observed that throughout
the will he usesthe expression *“ancestral property ” as equivalent
to the immoveable property mentioned in the schedule to his will
which corresponds with part I of the schedule to the agreement
A: It is this property which he wishes to be divided between his
two sons, Tribhovandéds and Purshotamdds. All the rest of the
property, whether immoveable or moveable, he evidently treats
as self-acquired, and I am, therefore, of opinion that the expression
“my self-acquired property, both moveable and immoveable,” as
used in the residuary clause of the will, must be construed to mean
all property which was really self-acquired, except only so much of
it as was included in part I of the schedule to the agreement A
which Sir Mangaldds was desirous should be treated as “ancestral

. property. I have, therefore, come to the conclusion that the ae~

cretions and accumulations of any of the property mentioned in
part T of the said schedule, being in reality self-acquired property,
‘passed to the trustees under the residuary clause; although the
corpus of the property was treated both under the agrecment and
the will as ancestral property.

-+ 1 am, bowever, further of opinion that having regard to the

¢onduct of the plaintiffs and to the deeds passed by them subse- -

quently to the death of Sir Mangaldds, they must be held to have

accepted the will in its entirety, and to have acquiesced in all its f.
provzswns and to have elected to take under it, and that it is now
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1895, too late for them to contend that they are entitled to an account
‘m . of the accretions and accumulations of the so-called ancestral
Mugisms property.  On 1st December, 1890, both the plaintiffs passed a
 Yensn deed of indemnity to the executors. On the same day the

Swrre, plaintiff Purshotamdds executed a release to the plaintiff Tri--

bhovandds in respect of the 12,000 square yards forming a
part of the Girgaon property. On the 11th July, 1891,
both the plaintiffs obtained conveyances from the executors of
the property devised to them under the will (Exhibits I, J, K). -
Similarly, the executors conveyed to Purshotamdds the Poona
property on 1st December, 1890 (Exhibit No. 10), and obtained
from Purshotamdds a release inrespect of such property (Exhi-
bit No. 11). They also conveyed the Malabdr Hill property to-
. Purshotamd4s on 15th March, 1893 (Exhibit No. 12), and obtained
from Purshotamdds a release in respect of such property, &e.; \
on 25th March, 1893 (Exhibit 13). Moreover, the petition
for probate was filed on 17th April, 1890, and citation was
served upon both the plaintiffs, but no objection was made by

- them. TFurther, both the plaintiffs were not only parties to,

"+ or cognisant of, the correspondence, accounts, reccipts, &c.,
collectively put in as Exhibit No. 1, but actually executed a
release to the executors on 23rd July, 1891 (Exhibit L), which,.
after reciting that the executors had rendered account of the:
rents and profits to Tribhovandéds and Purshotamdds with which:
they were satisfied, and that they had requested the executors to:
hand over to them the properties in pursuance of the directions:
contained in Sir Mangald4s’ will, provides that,

¢ In consideration of the premises, each of them the said Tribhovandds and Pur-

shotamdds doth hereby release the executors and every of them and their and - every
of thelr heirs, executors and administrators estates and effects of and from all actions *
suits accounts elaims and demands for or in respect of the said properties or the rents.
or profits thereof or any part thereof or for or in respect of the said direetion con-
tained in the hereinbefore recited will regarding the distribution of the said properties.

- between the said Tribhovandds and Purshotamdds or for or in respect of any act or
thing made, done or -omitted by them the said executors or any of them in or about.
the execution of the trusts of the said will of the said testator &ir Mauga,]ddg so far -
23 relates to the sazd properties specxﬁed in the schedule hereto or in any wise. relating
thereto " :

Tt must be observed that this schedule to the release (E‘c}n?
bit L) corresponds with part T of the schedule to the agreement

"
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A The release (Eshibit L) is, therefore, a complete release,
not only in respect of thie corpus. of the so-called ancestral pro-
perty, but also in respect of the “rents and profits thereof and

.all actions, suzts accounts, claims dnd demands for or in 1especb
of the same.’

It seems to me, therefore, impossible for the plam‘mffs to con-
‘tend that they can now maintain a suit for an account of the
-rents and profits of the so-called ancestral property either under
-or in opposition to the will. How completely the plaintiffs have,
‘ot at least the plaintiff Tribhovandés has acquiesced in the will,
is further shown by Tribhovand4s’ own evidence in Suit No. 670
-of 1892 (Exhibit 5) in which he says: “1 don’t wish to dispute
any of the provisions of the will. " I have cons1de1ed my position
.and elected to take under the will.”

On the whole, therefore, T am of opinion that the plaintiffs are
not now in a position to maintain this suit for an account of the
:accretions and accumulations of the so-called ancestral property
-even if they could have done so immediately after Sir Mangald4s’

death and before they so completely acquiesced in the provisions
of the will, or at least before they had executed a complete release

to the executors.

It was contended before me that the release must be so con-
strued as to confine its operation to the plaintiffy’ claims which.
accrued subsequently to the death of Sir Mangaldds. I am, how-
-ever, of opinion that, having regard to the circumstances under
which the release was executed, its construction ought not to be
:s0 limited, and that it was intended to extend to all claims in
-respect of the properties in question up to the date of the execu-
“tion of the release.

Tt was also contended by Mr. Klrkpatuck that any acts of the
-plaintiffs prejudicial to the interests of their sons in regard to the
property in question could not bind the sons after the property
was once admitted to be ancestral. I do not think that this con-

-tention is well founded. The property was not in reality ances-

“tral. It was only such for the purposes and by virtue of ’bhe‘
.agreement and I am of opinion that the plaintiffs, who rhade
:the agreement, were entitled to waive it or to rescind it if they
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pleased, and that thelr Sons could not prevent them from d01no~
so. Under any circumstances this is a suit by Tribhovandds
and Purshotamdas (and not by -their sons), and in my opinion -
they could not maintain it. I record my findings upon the

- issues as follows : — [His Lordship stated his ﬁndlntrs]

I, therefore, dismiss this suit ; but, having regard to the eompl‘i-

~cated and difficult nature of the case, I think -the most equitaﬁle;

course is to direct that the costs of all parties (those of the exe-.
cutors to be taxed as between attorney and client) should come-
out of the estate, that is, out of the estate which is not ancestral.
Sutt dismissed.

Attomeys for the plaintiffs and minor defendants :—Messrs..
Nanu and Hormasji and Messrs. Roughton and Byrae.

Attorneys for the executors :—Messrs. Zuttle and Co.

Attorneys for defendant No. 9 :—Messrs. £ figeloza and Gulab-

- chand.

Attorneys for the Un1ver51ty of Bomba) ——Messrs Oo’aigi,e;",
Lynch and Ouen ‘

APPELLATE CIVIL,

Before Mr. Justice Jardine and Hr. Justice Rinade,

DAVALAVA  AXD oOTHERs (ORIGINAL PraINTIFr), AP‘PELLANTS‘, ». BHI-

MA’JLI DOONDO axp aNoTHER (ORIGINAL DEFENDANTs), RESPONDENTS.®"

Mortgage— Mahomedan family—Mortgage by Mahomedan father —Suit by mortgages
against minor son after mon‘ga_/m s death~—Decree—Possession— Minor SON repres

. sented by his mother—Widow represents heirs——Decree—Dauglters not parties,.

Cbut ounid By 9y dccree——-Subsequent sutt by daughtms as heirs of moztgagor for
1edemptzo7z. :

When in a mortgage suit the debt is due from the father, and after his death the :
property is broughtto sale in execution of a decree against the widow or some of
the heirs of the morbwagor, and the whole property is sold, then the heirs not b ought,
on he record cannot be permltted to raise the objection that they are not bound by
the sale simply because they are not parties to ‘the vecord, 'This principle of law-

:"apphes as much to a Hindn famlly governed by. the Mlmkshma, la.w as to a Mahe

medan, famﬂ) . : .
* Second Appeal, No: 671 of 1593.
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