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“foundations of his new chawl on his (the plaintiff’s) land .and

required him to remove. them. The cases relied on by the
‘District Court are all lwht and air cases and have no bearlncr on
-the present questlon. As the remova.l of " the bulldmg is op-
‘tional with the defendant, and is for hls beneﬁt a mandatory
injunction to the defendant is not the right order to make.

The decree of the Court below must be, therefore,‘ reveréea,

and-an - order made that the plaintiff ‘do recover the land in
question with liberty to the defendant forthwith to commence .

“to remove his building on - the said land and to restore the pro-
perty to the condition in which it was when he took possession.
The same to be completed within one year from the date of this
decree. -In default, the plaintiff to be at liberty to remove the
same at the expense of the defendant Plaintiff to have his costs
throughout.

ORIGINAT CIVIL.

Befme M. Justice Starling.

THE ADVOCATE GENERAL OF BOMBAY, PraiNtier, v. MOULVI
" ABDUL KADUR JITAKER 4ND OTHERS, DEFENDANTS, ¥

Tacmtwn——c%m ity swit—Defendants’ costs as between atiorney and client order ed
out of the charity estate—(ﬂmrges allowed and chsallowed as agamst estate—
- Discretion of Taxing Master. :

“In & suit brought by ‘the ‘Advocate General at ‘the instarice of relators for the pur-
pose of .removing the. defendants from the ‘position "of: directors of a ‘Mahomedan
mosque, and . for administration of ‘the property: of the mosque, &ec., the decree
ordered that the defendants should have their costs taxed as between attorney and
élieilt out of the charity funds. The attorneys of the defendants accordingly brought
in their Dbill of costs,’ and in taxation it was contended that they should be allowed out
of the charity funds all the sums which the Tamng Master certified they should pay
bhelr attorneys.

- Held that where the Taxmg Master dec1ded that certain items allowed against
. the defendan’ss should not come ouf of the chanty funds, hxs deCISIOII could not be
v dxsturbed :

‘Tt does not follow that hecause a charcre is proper to be allowed between an attorney
-and a client, ‘that the client, if a trustee, should be allowed that charcre out of the
trusb funds. . . w .

o * Suit No. 656 of 1891.
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Arrpar {rom the Taxmg "'V[astel
This suit was brought by the Advocate Généml at the relation »k -

~ of certain persons to remove the defendants from the position -

of directors of a Mahomedan mosque in Bombay and for admin-.
istration of the property belonging to the mosque, &c., &e.  For,
a report of the trial see I. L. R., 18 Bom,, 401.

The decree ordered that the defendants (other than defendant
No. 5) should have their costs out of the estate taxed as between

attorney and client. Their attorneys sent in their bill of costs =

to the Taxing Master, who refused to allow out of the estate
certain items which he allowed as between the defendants and
their attorneys. The attorneys thereupon applied for and ob-
tained his certificate, and the matter now came, by way of éppeal,
before the Judge in chambers.

Macpherson (Acting Advocate General) in support of the de-
cision of the Taxing Master.

Iwverarity, for the detendants, contra.

STARLING, J. :—This was a charity suit brought in regard ’co :
_ the funds of the Juma Masjid in Bombay. By the decree the

first, second, third, fourth, sixth, seventh and eighth defendantsm

- were allowed their costs, taxed as between attorney and client, out .

of the mosque funds. Their attorneys sent in their bill to the -
Taxing Master fo;' taxation, and he has disallowed certain items .
in the bill which amount in the whole fo a large sum. Some of .
the items have been disallowed altogether as between the attorneys '
and their clients the trustees, and some have been allowed be- .
tween the parties, but disallowed against the mosque funds. Ob- '
jections have been taken to the disallowance, by the Assistant .
Taxing Master, of all these items. And I have now to deter-
mine whether his certificate should be varied in any way.
[After dealing with the items which had been disallowed as- .
between attorney and chent His Lordship continued : —]

All the other items wh1ch have been allowed in favour of ‘the .

attorneys as against the defendants have been either reduced in

amount or disallowed entxrely as against the mosque funds, and
it is contended that as the defendants were ordered to have their.
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.costs, as between attorney and client, out of the mosque funds,
‘they ought to be allowed all the sums which the Taxing Master
certified they ought to pay their attorneys. The Acting Advo-
«cate General as representing the charity said he thought the
.defendants were entitled to what they'asked,' as, although the

expenditure was high, he did not think it excessive, and great:
:good had been done by the defendants for the charity. He,
however, only represents the charity officially, and it would be

difficult to bold that his consent was sufficient to bind the charity
and to release me from the duty of determining whether the
Master was right in disallowing what he did: In deciding this
~question I am, therefore, under the diﬁad%r@nbage of not having
heard any argument in support of the Ta}:ing Master’s decision.

That trustees cannot always obtain from their cestui que trust-
ent all that they pay the attorney they employ, is evident from
 the cases of Johnson v. Telford®, Allen v. Jarvis® and Brown v.
Burdett® ; but the case which seems to me to govern the present
case is In re Brown®, referred to in In re Robertson®, In the
former case Lord Romilly, M. R., says: “If a person, being a
trustee, chooses to employ a solicitor for the purpose of conduct-

ing the affairs of the trust, which, of course, the solicitor is well

‘aware of, there is a distinction between his employing that same
“solicitor for exactly similar purposes with regard to which he is not
.atrustee. Suppose for instance that he isnot a trustee, but simply
~a client, and that he says to the solicitor, ‘I wish you would make
for me, or procure for me, copies of such and such deeds, and I

want to have them fully explained to me, and I come to you for’

‘that purpose.” The solicitor tells him ¢ You can have them if you

wish, but they are not at all wanted, they are of no species of use.” -

The client says ¢ Never mind, I require it to be done’ When the
Dill is taxed, and that fact is stated, the client cannot eomplain.
But take the case where he isa trustee. * * There it is the duty
«of the solicitor to tell him ° Very well, it shall be done, but you
. must understand that this is not required for the purposes of
the administration of -the trust;you cannot charge these costs
M 3Russ,, 477, B @) 40 Ch. D,, 244 at p, 254, .

@ L, R., 4 Ch., 616. . (LR, 4Eq., 464,
®) 42 Ch, D., 553, at p. 558,
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against your cestui queZrust, and I cannot put them into the bill of
costs which will have to be paid out of the trust estate ; therefore,,
if you require 1t to be done, you must pay for it personally, and you
will understand it is a personal matter between you and me.” * *
T think, therefore, it is the duty of the solicitor to tell the trustee ‘
“This is not wanted for the administration of the trust, and if you
insist upon its being doue, it is for your private convenience, and,.
therefore, cannot be charged against the trust estate.,” So regarding
it T have looked at this bill and I have no doubt that -the client
did order it all ; but then the application of the rule I have men~
tioned appears to me to be necessary, and then comes this
question, which is properly a question for the Taxing Master
to determine, is it proper or mnecessary or fit- for the adminis-
tration of the trust that certain things should be done ?” The
Master of the Rolls then goes on to say that the questlon of
quantum and quoties is one in which the opinion of the Taxing
Master as to how much of the trustees’ bill ought to be chmged
against the cestus que trustent ought to be accepted ‘

I think I must follow this decision and refuse to dmturb the~
decision of the Taxing Master that the items now under . d1s-
cussion ought not to come out of the mosque funds. o

. Attorneys for the Advocate General :—Messrs. Aa‘desw Hoy-
masy, amd Dinsha. : ,

~ Attorneys for the defendants :—Messrs. Nauu and Hormagfi..

oRIGIL\TAL CIVIL.

Bafow AMr. J'zlstwe Starling.
SAMIBA'I PrLAINTIFF, . PREMJI PRA'GIT, DEmWAM*

: \Givﬂ Procedure Code {Act XTIV ¢f'1882), See, 37 5—Agreement adjusting stitem Pover-

of Court to determine fact of agreement having been made— Arbitration—Refeérence
of suit to orbity ation—Award-—Submission and award filed as an agreement—Civill
Procedure Code (et X1 Vof 188"), See, 525— Practice—Pr ocedure.

The plaintiff sued the defendant to recover certain property of which she alleged‘
he had taken possession. Subsequently the “ matters in difference in the said suit »*
were by a signed submission paper referred to arbitration.. An award wgs made-

* Suit No, 40 of 1895
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