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ORIGINAL CIVIL,

Befme the Honourable Chief Justice Farran and Mr, Justice Starlmg.

RIVETT- CARNA(J ADMINISTRMOK GENERAL oF BompAy (ORIGINAL
Pramntier), APPELLANT, v. GOCULDA’S SOBHANMULL, BHUGWA'N-
DA'S MITHA'RA’M axp LIMJI NAVROJ L BA'NA'JT (oriGINAL
DEFeNDANTS), RESPONDENTS.®

Partnership— Death of partner—Subsequent recovery. of asset by sztv'viving partner
—8uit by administrator of deceased partner against surviving partner for re-
covered assets— Suit for partnership account—Limitation Act (X V of 1877), Secs.
7 and Vi—Jurisdiction.

Tn 1859 one Hemabsi, a widow and a partner in a firm carrying on business in partner-

ship with two persons, viz, Goculdds and Bhugwandas (defendants Nos, 1and 2), in Sind

and at Behrin in the Persian Gulf, died, and the partnership was then dissolved. She
had no children, but it was alleged that she had adopted one Purshotam, the brother
of the second defendant.. On the 13th February, 1890, the guardian of one Kissondds,

a minor (her husband’s nephew), applied to the High Court of Bombay for letters of

:administration to her estate, alleging that Kissondds was her heir and next of kin, A

caveat was filed by her father and others, in which they denied that Kissond4s was her

‘heir, and alleged that Purshotam bad performed her funeral ceremonies. The matter

-eame on as a suit on the 19th February, 1894, when an order was made, without pre-

-judice to any of the questions raised by the issues, dismissing the application and order-
:ing letters of administration to Hemdbai’s estate to issue to the Administrator General

-of Bombay. ¢ Letters of administration were accordingly granted to him on the 30th

March #1894,

In the meantlme, however, viz., on the 12th Apml 1893, Bhugwdndds (defendant
No. 29 had filed three suits in the High Oourt of Bombay, in the name of himself and
«Goculdds (defendant No. 1), as surviving paruners of Hemabai’s firm, o recover certain
~debts due to that firm, Disputes subsequently arose between Bhugwindds and Goculd4s,

and by a consent order of the 22nd July, 1893, it was ordered that any moneys recovered

in the said three suits should be paid over to a receiver (defendant No, 8), to be held by
him unt® further order, On the 1st August, 1893, consent decrees were passed in the

ahbove three suits for a total sum of Rs. 28,335, - which was forthwith handed over to -

“the receiver,

On the 22nd April, 1894, this suit was ﬁled by the Admim’sbrator General of
Bombay as administrator of Hemdbal appomted as above stated. He claimed to re-
«cover the whole sum paid to the receiver, alleging that the first and second defendants
:as her partners were largely indebhed to the firm, and that the money "really belonged
to her estate. e prayed that the receiver might he directed to pay over the money to
‘him, and that, if mecessary, the partnership aceounts should be taken, The second
-defendant (inter ‘alia) pleaded that the suit was one for partnership accounts, and was
‘barred by limitation, and also that the High Court of Bomhay had no jurisdiction to

try it. [
#* Suit No. 210 of 1894 ; Appeal No, 867.
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Held, that the Court had jurisdiction to hear the suit. Tho cause of action alleged

was that the second defendant was endeavouring, under eloak of his position as surviv-
ing partner, to get into his hands a sum of money within the jurisdiction of the Court,
with a view to deprive the representatives of his deceased partner of it, and to employ
it for his own purposes. That was, at all events, part of the cause of action, nd
leave to sue ha.d been obtained under elause 12 of the Letters Patent, 1863,

Hold, also, that section 17 of the Limitation Act (XV of 1877) applied, and that

under its provisions the suit was not barred,

- Suir by the plaintiff as administrator of the estato and effects
-of one Hemdbdi to recover certain moneys in the hands of the

third defendant as receiver which were claimed by the second

" defendant,

Hem4b4i died on the 1st Scptember, 1889, She was the widow |
of one Hamanmull Rdmddssdni, who in his lifetime had carried
n business in partnership with the first defendant (Goculdds)
at Karéchi in Sind and in the Persian Gulf, He died in 1884, ang
his widow and heiress, Hemab4i, then carriedon the business sith
Goculd4s in the name of Hamanmull and Goculdas,

Hamanmull had left a nephew (his brother’s son), named
Kissondés, who was a minor. His guardian alleged that he (Kis-
sondds) was heir to Hamanmull, and as such entitled to his pro-

‘perty. The matter was referred to arbitration, with the <resulg

that a sum of money was paid over for the benefit of Kissondas,
and a release was executed by his guardian which declared that

- the rest of the estate was ““the sole propexty of Hemdbai and

her helrs.
On the Tth August, 1889, a new firm was constituted, and the-

second defendant, Bhugwandds ( Hemdbéi’s nephew), was admit-

It was to be carried on in the names of Haman--

mull, Goculddsand Bhugwdndds. A partnership agreement was

| drawn up and signed in Sind by Hemab4i, Goculdés and Bhug--
- wéndas (defendants Nos. 1 and 2). ¢

The first two clauses were

as follows :—

g, This partnership writing we, the undersigned 3 persons, have made amoizgs£

: gurselves ; the particulars thereof of the names are as follows :~1, Mother Hemabai:
Punj Trrathddssani, seth of the firm ; 2, Bhai Goculdds Sobhanmuléni ; 3, Bhat mmg..

3

wind4s Mlﬂ‘érémﬁm,-—-m all three persona.
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<% 2, “The original firm which was carried on at Behrin in thenames of Punj Haman- 1895.
mull Punj Rdmddsgini (and) Bhai Goculdds Sobhanmullini, is discontinued fgom RIVETT-

this day’s date, and the accounts, books (and) papers are clearcd (? made up), On the CaaNac
other hand,; now from this day's date the firm at Behrin will be carried on in the names :} [}’- .

of Punj Hamanmull Punj Réimdéssini, Bhai Goculdds Sobhanmulléni and Bhai Sogfz A;l;aﬁ;jif, .
Bhugwgndds Mithirimani for the up-country and local (? business,” . ‘ AND OTHERS,
- The agreement declared the shares of the parties ané provided

that Hemdbdi was to give Rs. 2,100 to the firm as capital, &e.

The ﬁrm carrled on business i in Sind and in the Persm.n Gulf

In less than a month after thls acrreement was smned viz., on
Ist September, 1889, Hemébdi died and the partnership was dis-
solved. :

Hem#4b4i had no children. On the 13th February,-l890, Tulsd-
bai, the mother of Kissondds, as his guardian applied to the
High: Court of Bombay for letters of administration to Hemi.-
hii’s estate. She claimed that Klssondas was Hem#bdi’s heir
and next of kin.

To this application the second defendant, Bhugwdndds (Hemé.;
béi’s nephew) and two others (Hemdbdi’s father and anothef
néphéw) filed a cawveat. They denied that Kissondds was Hemd- -
b4i’s heir and next of kin, and alleged that her funeral ceremonies
had been performed by one Purshotam Mithérdm, the brother of
Bhugwandds (defendant N 0. 2), who (it was stated at the hearing)
‘had been adopted by her. They denied that Kissondds had any
claim to the estate, and alleged that Hemdb4i had left a will..
The matter was then duly filed as a suit, and it came on. for
hearing on the®19th February, 1894, before Bayley, J., who made
an order “without prejudice to any of the questions raised by ihe’

. issues” dismissing Tulsabii's application and ordering letters of
administration to Hemdbdl's estate to issue to the Administrator :
General of Bombay. Letters of administration were accmdmgly
granted to him on the 30th March, 1894, -

Tn the meantime, wiz., on the 12th April, 1893, Bhugwéndds:
(defendant No. 2) had ﬁled three suits in the High Court of”
Bombay (Nos. 187, 188 and 189 of 1893) in the name of hlmself
and Goculdds {defendant No. 1) as surviving partners in the: .
firm established under Ehe agreement of the 7th August, 1889, .

R 14812
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to recover debts due to that firm. Disputes having subsequertly
arfsen between them, Goculdds on the 29th June, 2893, presented
a petition, alleging that Bhuvwandés excluded him from taking
part in the proceedings and was endeavouring to sccure for
himself the sums claimed in these suits. He further ajleged
that the gdeceased partner Hemdbai had the largest interest ‘
in the assets of the firm, and that on accounts being taken,
Bhugwéndés would be found largely indebted to the firm. By
a consent order, dated the 22ud July, 1893, it was ordered
that any sums which might be recovered in the said three suits
should be paid over to Limji Navroji Ban4ji (defendant No.3) as
receiver, to be held by him until the further order of the
Court.

On the 1st August, 1893, consent decrees were passed in the
above three suits for a total sum of Rs, 28,335, which was forth-
with handed over to the receiver (defendant No. 3).

On the 22nd April, 1894, this suit was filed by the Admmxs-
trator General of Bombay as administrator of Hemibstappointed
as above stated. He claimed to recover the whole of the moneys
in the hands of the receiver (defendant No. 3). The grounds of his
claim are set forth in the following paragraphs of the plaint :—

© 43, The said Hemdb4ai died on or about the 1st September, 1880, At the time of
Ter death the said first and second defendants were each indebted to the par{hcrshép,
and had nothing to receive therefrom, as will be found on taking the accounts thereof
if the same be found necessary. Thesaid partnership was dissolved by the death of
the said Hemfbsi.” ¢

“ %@, The plaiixtiﬁ‘ claims that inasmuch as the first and second defendants have

‘mothing to receive, but on the contrary have to contribute to the ~aid partnership, he

(the plaintiff) is the person entitled to receive the said moneys now in the said re-
eceiver’s hands, The plaintiff is apprehensive that, unless restrained, the first and
second defendants may obtain possession of the said moneys from the said receiver
in the s3id suits, and that the same may be lost to the estate of the said Hemib4i”

" The prayer of the plaint was as follows :—

4 A, 5 That it may bedeclared that the said moneys in the hands of the said recciver,
the third defendant, belong to the estate of the said Hemdbdi, and that the plaintiff is
entitled to the same, and that the third defendant may be directed to hand over the
the same (after making all proper deductions therefrom) to the plaintiff,

B, That if pecessary forthe purposes of this suit the account of thesaid partnership
between Hemébéi and the first and second defendants may be taken by and under the

directions of thi§ Honourable Court,
)
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g, That the ﬁrst and " second defendants may be restmmed by this- Honourable 1895.
Court’s mJunctlonfrom recewmg the said mouneys in the possession of the third de- - Rever
: fendant,”. R ) . : : « C;;i’il;
T
The first defendant did not file a written statement and did ~ Gocurba’s
SOBHANMULL *

" not contest the suit. The second defendant filed a written- state- AND OTHERS.
ment in which he denied the Court’s jurisdiction to try the suit, A
inasmuch as neither he nor the first defendant resided or catried
on business in Bombay. His other contentions were raised in the
Tollowing pa,racrmphs of his written statement :— ‘

“@, This defendant denies that he has to contribute anythmg to. the said partner-
ship asin the 6th paragraph of the plaint alleged. This defendant suys that the

accounts of the said partnership have never been taken, and tha.t the plaintiff’s righu
* to demand the account thereof is barred by limitation.

* «7, This defendant further says that the plamtxﬁ has no right to sue for the
-moneys claimed in the plaint after the time when the right of the said Hemdbai’s
representatives to claim a partnership account became barred by Iimitation; since- the
moneys claimed in this suit would have been included in such account as outstandings

-4lue to the said partnership.

¢ 8. This defendnt also says that, if the plaintiff has any right of action in respeét
of the said moneys, he is not entitled o sue for more than -&ths thereof as representmg
the share of the said Hemdbdi therein.” :

Subsequently to the filing of thls suit the plaintiff recovered
a sum of Rs. 5,292 from another debtor of the firm established
by thgagréement of the 7th August, 1889. . The second defendant
thereupon filed a supplemental written statement claiming to
set off his share in the said sum against any sum whlch mlo'hi;
be recovered by the plaintiff.

L4

At the hearing the following issues were raised :—
- 1. Whgther this Court has jurisdiction to try this suit?
2. Wheﬁher, if so, this suit is not barred by limitation P

3. Whether in any event plaintiff is entitled to recover ‘more tha 1,,ths sha.re
of the moneys claimed in the plaint ? S

* 4, Whether defendant No. 2 is not entitled to set off lths of the sums recovered
by the plaintiff as stated in parar'raph 1 of the supplementa,ry written statement?

Rivett-Carnac (with him Lang, Advocate General, and Inver-
arity) for plaintiff :—This Court has jurisdiction. The moneys
claimed were recovered from debtors in Bombay. These assets of
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the firm are now here and in the hands of 2 receiver appointed
by this Court. That of itself gives this Court jurisdiction, The

cause of action is the receiving by the defendants in Bombay of -

moneys belonging to Hemdbdi. Part of the cause of action
has at all events arisen here, and leave has been obtained for
thisksuit under clause 12 of the Letters Patent, 1865, .
>

The suit is not barred by limitation. Section 17 of the Limita-
tion Act (XV of 1877) applies. The plaintiff only obtained letters.
of administration on the 30th March, 1894. Hemdbdi’s heir,
Kissond4s, is a minor, and until letters were granted, there was no
legal representative capable of suing. Sece also section 7 of the’
Limitation Act; Lawless v. The Calcutte Landing and .Sln;)pmg_
Co., Ld.®; Atkinson v. Bradford Equitable Society®,

<

But we contend that even if section 17 does not apply, the:
suit is not barred. The suit is not for a partnership account

It is for a share in specific assets which have been recoxered 3

Such a suit lies, although the right to an accountanay be barred
—Daydl Jairdj v. Khatdv Ladkd®; Merwdnji Hormusii v.
Rustomjz Burjorji®; Knox v. Gye®, v

Kirkpatrick and Seott for the second defendant :—This Court
has no jurisdiction to order accounts of a firm in Sind and the
Persian Gulf. The mere fact that a debt is duc or is received
from debtors living in Bombay does not give jurisdiction to this
Court to order a partnership account—=Suganchand Shivdis v.
Mulchand®; Luckmee Chand v. Zorawur Mull®; Kessouyi Damodar
v. Luckmidds Ladha® . Leave to suc under clatise 12 of the Letters,
Patent, 1865, is not conclusive of jurisdiction—Nagamoney, Muda-
liar v. Janakirdm Mudaliar®. It was by consent of the parties.
that the moneys due in Bombay were paid to a receiver. The
receiver’s possession, therefore, does not give jurisdiction in

3

1) I, L. R, 7 Cal,, 627, {(5) 5 Eng. and Ir, Aypp., 636, .
@) 25 Q. B. D., 377. (8) 12 Bom, H. C, Rep., 113 at p. 125,
(» 12 Bom. H. C, Rep,, 97. () $ Moo. 1. A., 201 at p, 307,

) 1. L. B., 6 Bom,, 628, ) L L, R., 13 Bom., 404,

() 1. L, B,, 18 Mad,, 142,

n
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another suib brought by a third person. For the 'pixrposes f‘bff
this suit it must be assumed that the money “is in the hands of

the defendants—Kerr on Receivers (3rd Bd.), 135,

. The suit is barred by the Limitation Act (XV of 1877), article
106 ; Contract Act (IX of 1872), section 253. Section 17
‘does not apply. We deny that Kissondds is Hemdbdi’s heir.

At all events, there is a dispute as to his right, and it has not been

proved. Further, this section provides only for cases where
the cause of action might have arisen in the lifetime of the
-deceased partner, but did not, in fact, arise until after his death.
Here it was Hem4bdi’s death that gave the cause of action.

- The moneys received by the defendants were barred debts
which Hemébsi herself could not have recovered. -The debtors,
however, consented to pay these barred debts to the defendants.
The defendantse are entitled to keep them. The mere fact
that they have got this money does not give Hemdbdi or the
plaintiff as her represenfative a new right to recover it. The

plaintiff can only sue them for a share if Hemdbdi’s right to an.

account was not barred. Knoz v. Gye® is no authority that
a suit for % share in a specific asset will lie, although a suit
for account'is barred. Tt is rather an authority to the contrary.

Daydl eJairdj v. Khativ Ladke® was a suit for contribution—

Banning on Limitation (2nd Ed.), 223,

- CaxDY, J. :—The nain facts of this case are clear. There was
«a firm in Sind, of which the partners were Hamanmull R4mdasséni-
and Goculdds Sobhanmull. Hamanmull having died in 1884, his
widow, Hem4bdi, carried on the business with Goculdds in the
name of Hamanmull and Goculdds. On 7th August, 1889, the said
Heméb4i, Goculdas and one Bhugwindis (nephew of the de-
-geased Hamanmull) enteredintoa partnership agreement, accorde
ing to which Hemdbdi was to be the setZ of the firm, furnishing
a-capital of Rs. 2,100, not bearing interest, but drawing interest

at 6 per cent. per annum on all her moneys employed in the firm -
over and above that sum, and Goculdis and Bhugwédndds were to

be the other partners, with the right to draw Rs. 250 and Rs. 200
per annum respectively from the firm without interest, —sums

. 5 Eng, and Ir. App., 656, (2) 12 Bom, H. C, Rep,97

€
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1895, beyond that to be drawn by them with the consent  of Hem#bsi

' g‘r&g‘;rg * and to bear interest at 6 per cent. The old firm, which had been.
> carried on in the names of Hamanmull and Goculdds, was discon-:
S‘gg‘l’{‘;ﬂf;m t}nu_ed and the accounts closed. The new firm was to be carried
ANS ormexs, ' on in the names of Hamanmull, Goculdds and Bhugwsndss, the
proﬁts being shared in the following proportions :—One-fourth -

anna to charity, eight annas to Hemdbdi, five annas and half to

Goculdds, and three and a quarter annas to Bhugwiindas.

. Hem4bdi died in Sind in September, 1889, and thus the partner--.
ship.was dissolved. Hemdbai was a childless Hindu widow, and ,
the usual disputes ensued. On 13th February, 1890, Tulsdb4i as:
guardian of Kissondds, a minor nephew of Hemdbdi’s husband,
applied to the Bombay High Court for letters of administration of
the estate of Hem#4bdi, the scheduled list of propersy including cer-
tain property in ‘Bombay, namely, cash and goods deposited with.
certain parties in Bombay. This petition was opposed by the
above-mentioned Bhugwéndds and two others, and the case was
then filed as a suit, No. 7 of 1890, which terminated on 2nd March,. -
1894, by the Judge ordering letters of administration to be-
granted to the Administrator General of Bombay. :

In the meantime, on the 12th April, 1893, Bhugwéndzis filed -
three suits in the Bombay High Court (Nos. 187, 188 and (189 of:
1893) in the names of Goculd4s and bimself as surviving partners in..
the firm of Hamanmull, Goculdés and Bhugwandas, torecover cer~c
tain debts dueto thesaid firm. The debts were apparently the..
same as the assets in Bombay in the schedule above alluded to.
Inthose suits Goculdds made petitions, dated 20th June, 1828,

alleging that Hemab4i had the largest intercst in the firm of which.,
she had been -a member, and that an account being taken, Bhug--
wéndds would be found largely indebted to the firm. I am not,
now taking it that these allegations were true. I am merely re..
lating the facts of the allegations which led to the Judge appoint.- .
ing a receiver in those suits, which he did on 22nd July, 1893..,
On 8th August, 1893, consent decrees were passed in those suits ;.
and the moneys recovered under them are now in the hands.
of the receiver, L. N. Bdn4ji, who is the third defendant in the.-

present suit.

)
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The Administrator General having taken out letters of ad-
ministration of the estate of Hemd4b4i as directed by the Judge
(see above), filed the present suit -on 21st April, 1894, against

Goculdds and Bhugwandds and the receiver, reciting certain - of g

23
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the above facts, and alleging that at the time of her (Hema4bai’s) AND onuEzs.

death, which dissolved the partnership, the first and the second
defendants were each indebted to the partnership and had nothing
to receive therefrom, as will be found on taking the accounts
thereof, if the same be found necessary. «Therefore, the plaintiff
claims that inasmuch as the first and -second defendants have
nothing to receive, but on the contrary have to contribute to the,
said partnership, he (the plaintiff) is the person entitled to receive

the said moneys now in the receiver’s hands. He prayed as
follows :—(His Lordship read the prayer of the plaint and con- -

~t1nued )

Goculdds does not defend this suit, and it appears that he is
willing that plaintiff should recover all the moneys in questlon
Bhumvandas has pleaded that —

1. This Oourb hasno jurisdiction, ‘because neither the first nor .

the gecond defendant resides or carries on business or personal]y
works for gain in Bombay.

o 2. Hemibdi carried on business with both the fist and second

defendants in the Persian Gulf, not in Bombay.

3. He (the second defendant) has nothing to contribute to

the partnership, and the plaintiff’s right to demand an account
s barred by limitation.

4, “The right to an account being thus barred, the plaintiff has
no right to sue for the moneys in question, since they would be -

jncluded in such account. .

5. If the plaintiff has ﬁny right of actionin respect of the
moneys, he is not entitled to morethan Sths as representing
Hem4bdi’s share in the profits of the firm.

6. | He, the second defendant, is entitled to a set-off, namely 3

of a sum of Rs. 5,298, which the plaintiff has since the institution
of the suit recovered from a debtor of the firm.
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. 18, © On these pleadings the ’following issues were raised :—(His
e D . .
. Rrverr- Lordship stated the issues and continued.) Mr. Inverarity (with

. CA.:N"C - him the Advocate General and Mr. Rivett-Carnac) appeared for
Sﬁ’g’;‘f{;’; the plaintiﬁf, and in opening his case ‘treated the monecys in
4ND orEERS. question as due to a firm of which the second defendant was

not a partner. He said: “There is no question of account be-
tween us and the second defendant, because heis not a partnerin
these outstandings.” Subsequently he was doubtful on the point
and asked the Court not to ‘take the statement asan admission
either way. Subsequently the plaintiff, when appealed to, secemed
doubtful as to which partnership these assets belonged. e said :
I claim the whole of the moneys in question, whether of the old
‘or new partnership, because if they are of the old, then the second
defendant has no interest in them, and if of the new, then the
second defendant is indebted to Hemdbdi’s estate more than his®
share of these items.” Inthesame way, he expressed his inability
to say who were the members of the fim at the time when the
dedt became due which he had recovered since the institution of
the suit, and which formed the subject of the set-off claimed by
the second defendant.

In answer to these pleas, Mr. Kirkpatrick for the defend)unbt
urged that - the plaintiff must be confined strictly to the prayers
of his plaint, and T am of the same opinion. It is impossible to *
read the 8rd and 6th paragraphs of the plaint taken with the
prayers A and B without seeing that plaintiffsclaim she whole of

. the moneys, solely because the first and second defendants are
indebted to the partnership. There is not a word about the debts'
having been due to the firm represented by Hemdbii and Gocul-
dés only. -

No apglication was made to amend the plaint, and, therefore, I
shall confine myself.solely to a consideration of the case as first
stated. Indeed, if the debts covered by the decrces in Suits Nos.
187, 188.and 189 of 1893 were really due to the partnership of
Hamanmull and Goculdés only, then it would appear that those
debtors are stillliable to the person who can legally recover the
debts of that firm. The sums now in the hands of the present
third defendant represented debts due to the firm of Hemdbai,

¥
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Goculdgs and Bhugwéndds. If the debtors in question should re-
ally havepaid to another fifm, this firm has not lost its right to re-
cover its dyes unless barred by limitation, ~ Goculdds (defendant
No. “1)inthose suits treated the debts as due to the firm formed by
the partnership agreement of 7th Au crust 1889 (see B). Heison
the present plaintiff’s side, There is, therefore, 10 reason £o allow
the plaintiff now in the face of the plaint to turn round, and say
that he claims the whole of the sums, because they were rea,lly due
%o another firm'in which the second defendant had no interest.

The sult is, therefor e, by the administrator'of a deceased partner
cla,umncr assets of the paltmrshlp which have been recovered by
the surviving partners the whole and not a share of those assets
‘being claimed because, if an account of the partnershlp is taken, it
will be found that the wholeof these assets would fall to the estate

«of the deceased partner. If thesuit be taken as one for a partner-

ship account, thenitis apparently barred under article 106 of the
Timitation Act (XV of 1877), Hem4bdi’s death on 1st September,
1889, having dissolved the partnership, and the suit having been
filed in April, 1894. For the plaintiff it is contended that under
section 17 of that Act the period of limitation should be computed
from the tilne when the Administrator General was directed to
take out letters to administer the estate of Hemdbdi, as until
that happened there was no legal representative of the deceased
capable of instituting a suit. = But that is not so. Here it was open
to Tulsdbdi on behalf of Kissondds, the minor nephew of Hem4-
bai’s husband, to have instituted a suit in the District Court at
Karichifor an account of the partnership at-any time within three
years from Hemdabdi’s death. - The parties are Hindus, not affected
by section 179 of the Indian Succession Act (X of 1865). Now,
after the grant of letters to the plaintiff no other person han the
plaintiff can act as representative of Hemdbdi (section 82 of
Act V of 1881). But there was no reason why the person claim-

ing to be Hemdbdi’s heir should not have before 1st September,

1892, filed a suit for partnership account.

It seems doubtful whether a suit for a partnership account
would, in this case, lie in the Bombay High Court. The defend-
ants at the time of the commencement of the suit-did not dwell
or: carry. on business of personally work for gain’ within the
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r

" 1§95 limits. of the ordinary original jurisdiction of this Court, and it is
A gwm- difficult to see how the cause of action in such suit can be said
’ A]i,NAc " to have arisen, wholly or in part, within such limits. The fact
GOCULDA'S.

Soonaivies. that certain assets of the partnership were and are in Bonibay
AND OTHERS, ., would not affect “the ground of origin of theright” (see remarks of
’ " Phear, J.,in Harjiban Ddsv. Bhagwdn Dis®). Here, to adopt the .
language of the Privy Council in Luckmee Chand v. Zorawur Mull®,
Kardchi was wundoubtedly the central place of business. At
Kardchi the partnership books were kept ; at Kardchi the partners
would have recourse to those books for the purpose of ascertain-
ing the state of the transactions between them. As Mr. Justice
Green said in Suganchand v. Mulchand®, “where else could the
cause of such action be said to arise, except where, by consent of
the parties, the head-quarters of the partnership had been estab-
lished, the moneys advanced, the accounts kept, &e.” )

" 1 have not overlooked the fact that the plaint ¢in this suit was:

endorsed Dby the admitting Judge “under clause 12 of Letters.
Patent.” But every plaint is admitted under that clause, and
those words do not, per se, indicate that the leave of the Court had
been first obtained, on the ground that the cause of action arose
in part only within the jurisdiction. For the purposé of first ob~
taining leave one would expect an application with a statement
of the grounds of the application. The language cleatly peints to
something granted when asked for. Here assuming that the
words above noted are meant to show that the leave of the Court
had been first obtained, it would be interesting to know the
grounds for supposing that the cause of action in this ecase had
arisen in part only within the limits of this Court’s jurisdiction..
No doubt, as was pointed cut by Mr. Justice Bittleston in Bavah
Meah Saib v. Khajee Meah Saiv®, the language of clause 12 of
she -Letters Patent “gives rise to nice questions as to what is
sufficient in any particular case to constitute a part of the cause
of action.”” '

‘ " But in-the .vie‘w which I take of the case it is unnecessary to
pursueﬂ this point further, for the case may be put thus: a suit,

7 Beng. 1, R., 102, at p. 110, (3) 12 Bom. H. C. Rep., 113, at p, 126.:
()8 Moo. 1. App, 201 at p. 307, ) 4 Mad. H, C. Rep,, 218 at p, 226,
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fora creneral partnership account being barred by limitation, will
a suit for the ‘whole or- a shaxe of these assets lie? . It is admlt-
" ted that 1f it will be for a share, then the plmntﬁf’n share is 17ths,
The prayer for a reference to the Commissioner ‘is, not that.a
“limited account should be taken, enough to show that Goculdds
and Bhugwidnd4ds are' so heavily indebted to the firm that there
" can be no doubt that Hemébdi’s estate is entitled to the whole
of ‘these. sums. (I doubt whether such a reference would in any
case be valid), but here the prayer is for a reference to-the Com-
missioner that the partnership account may be taken, and what:
thatis, is well known (see e.g. Schedule IV, No. 132 Civil Proce-
dure Code, Act XIV of 1882). :

. The - question thus assumes a double aspect.. The claim for &
general partnership account being barred by limitation, has
) plaintiff any right of action at all in regard to these assets whicly
have been recovered by the surviving partners? - If he has, then:
can he claim the whole of these assets? In considering the
answer which should be given to these questions, counsel natur-
ally referred to the judgments delivered in the House of Lords

in the case of Knox v. Qye®™ as interpreted by the Court of

Appeal of this Court in Daydl Jairdj v. Khativ Ladha®, which

interpretation was followed by a Judge of this Court in Meswdings

» Hormusji v. Rustomji Burforji®,

‘Now it is evident, on & perusal of the report of Daydl Jairdj v..

Khatdv Ladga®, that the judgment of the Appeal Court on the
facts of that case cannot be directly applied to the facts of the

present case. In that case the plaintiff, instead of claiming a
share of partunership assets received by one partner after a dis~
solution, the right to an account generally being supposed to be

barred, claimed to be repaid the excess of moneys borrowed on
account of the partnership over the amount which the plaintiff
was bound to pay as between him and the three co-partners who
joined in the notes. The period of limitation began to run from
the time when the properties of himself and the partner Khatév
Ladhé (whom he sued) were sold and applied in satisfaction of
 the joint decree. The defendant Khatdv Ladhd pleaded that the

T Ij.'R., 5 Eng. and Ir, App.; 656, (2 12 Bom. H, C, Rep., 97,
® I, L. B., 6 Bom., 628,
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1895, acconnts of the partnership were still unb.djustcd, that the claim
RrveTo- was barred by Limitation Act, and that all the partners should be
‘C‘“:f‘“’ made parties, The plaint was accordingly amended, the other
GocuLvis  partners og, their representatives being made parties, the claim

i%i“ﬁ?é‘fﬁs’j being extended, including a certain sum deposited in the hands of
the Accountant General, and praying that, if necessary, the part-
_ nership accounts should be taken and such sums as might be
found due to the plaintiff might "be ordered to be paid to him by
the defendant Khatdv Ladh4, The other defendants did not
appear or plead. The Judge of the Division Court found that the
claim was not barred by the Limitation Act,and reserved his find-
ings on the other issues till an account of the partnership dealings
and transactions had been taken by the Commissioner to whom a
reference was ordered. It was that decision which was confirm-
ed by the Appeal Court on the following grounds :—(a) That the '
claim as primarily preferred was a suit for contribubion, not
in regard to a partnership transaction, and, therefore, it could be
made the subject of a suit without also asking for a general account
—8edgwick v. Dantell® ; (b) that the claim as primarily preferred
was justified by the opinions of threce of the learncd Lords in
Knoz v. Gye, which were that a suit for recovery of a partner-
ship asset received by one partner after the dissolution of the
partnership may be maintainable even where the right to a general
partnership amount may have been barred by the statute of
limitations ; (¢) that it was the defendant K]mtav Ladhi who
insisted on the partnership account being taken.” Therefore,
" without deciding how the case would have stood had the suit been
solely or primarily for a general partnership account, the order
directing a general account of the partnership to be taken was
confirmed.

In the present case, though the prayer of the plaint is that “if
necessary ~’ the partnership account should be taken, it is evident
that for the recovery of the whole of the assets the taking the
general partnership account must be the sole and prime reason.

Next,as to Knoz v. Gye, .it is unnecessary torepeat at full length
the quotamons from the Judaments which au}mvcn by Mr. J ustice

(1) 2 H. and N., 319,

p)
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Green in his judgment in the case just noted. But stress may:
be laid on ong or two points. It was asuit filed in. October,

1864, by the representative of a deceased partner, who had died in

November, 1854, against the surviving partner for a general part-
nership account, including an asset whiech had been recovered-by

the surviving partnerand from one Hughes. Vice—Ohanqéllor Wood -
held that the application of the statute of limitation was exclud-
ed by the fiduciary relation existing between- the deceased and the

surviving partner, and by the fact that the money recovered from
Hughes was received within six years before-the institution of
the suit, On appeal this was reversed by the Lord Chancellor
(Lord Chelmsford), who held that the claim was barred by the
statute of limitations. On further appeal tothe House of Lords
the decision of Lord Chelmsford was upheld,

Lord Westbury noted that it was on the fact of a recelpt of the
sum from Hughes within six. years before the institution of the
8uit that the plaintiff' chiefly relied : but Lord Westbury pointed’
out that, if, as an answer to the stabute, it was intended to réIy
upon the receipt of the debt due to the partnership, it should have
been alleged. and proved that the sum was reeeived within six.
years. from the death of the deceased partner, whereas the sum
was apparently recovered in June, 1861 - (the case as put in the

Repost, p. 661, says in 1862). Therefore, if the right to the

atcount was taken away by the statute previously to the receipt
of such item, the subsequent receipt could not remove the bar and
restore the title to the account.

Applying that ruhnov to the present case it will be seen that
the assets now in- questlon were recovered in 1893, i.e., more
than three years (the statutable penod) from the death of the
deceased partner Hemdb4i.

Lord Westbury then went on to show that a Gouxt of Equlty
will not after the lapse of the statutable period, without acknow-
ledgment, deeree an account between the estate of a deceased
partner and a surviving pa,xtner He said:

‘It must be recollected that the representative of a deceased” partner has n<;

specific interest in or claim upon any particular part of the partnership estate, The
whole property therein\accrues to the surviving partner, and he is the owner thereof,

both at law a,nd in equiﬁy. The right of the deceased partner’s x_‘epresgntative _cong

[
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sists in having an account of the property, of its collections and spplication, and in
recelving that portion of the clear balance that accrues to the decpased’s share and
interest in the partnership. Another source of error in this matter is the looscness
with which the word * trustee’ is frequently used,”

The rest of the judgment of Lord Westbury is taken up with
his reasons for dissenting from the opinion of Vice-Chanéellor
Wood that there was anything fiduciary between the surviving
partner and the dead partner’s representative. It is evident
that according to Lord Westbury’s judgment the present suit,
whether simply for a share of a partnership asset or for an account
of the partnership in order to obtain the whole of an asset, would
be bad.

" Lord Westbury was followed by Lord Colonsay. e treated

the case briefly :

" ¢ The deceased partner died in November, 1834, and the bill was filed in 18G4, but
it is said that in the interval, viz,, in January, 1839, a considerable sum was received
by the surviving partuer as a compromise of a debt of a larger amount due to tife
partnership estate ; and it is contended that as a period of six years had not run from
that date of recovery until the filing of the bill, the statute does not afply. I can-
not adopt that view. If adopted,the result would be that a new period would run from
the date of every recovery of partnership debts, and that would in effect make the
statute valueless in regard to partnership accounts; and I see no reason for it, because
the account, if sued for within the statutory period, must have comprehended all debts
and claims, whether recovered or unrecovered, and whether good, bad or doubt ful.”

So here the fact that a period of three years has not run from
the date of the recovery of the assets until the filing of the pre-
sent action, does not avoid the bar of limitation in a suit for an
account. But Lord Colonsay went on to say : “ I do notsay that,
if a sum is unexpectedly recovered after the lapse ol six years, the
executor of the deceased partner, though he has lost the right
to sue for an account of the partnership concerns, may not ‘in
another kind of suit demand a share of the particular sum so re-
covered.” ~The value of this obiter dictum is diminished by the
fact that no illustration was given of an unexpected recovery,
nor was it stated what should be the form of the other kind of

suit.

' Lora Colonsay was followed by the Lord Chancellor (Lord
Hatherley), who as Viee-Chancellor Wood had given the original
decision, and'he devoted his judgment to a strong ex pression’
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of dissent from the opinion of Lord Westbury, that there is
nothing fiduciary between a surviving partner and-the exe-
ccutors of his deceased partner.  He said : It appears to me that
the case we have had to consider here'is this. I will assume
that an account had been taken upon the death of the deceased
partner or - immediately after the death of the decegased

partner ; that everything which could be ascertained had been
ascertained and adjusted, that the account was complete, and

that releases were given.” Then he assumed that this’' com-
plete adjustment had not included a debt to the partnership’
“say of the amount of £ 20,000 which was left outstanding, and which was ‘sub-
-sequently received by the surviving partner by right of his survivorship as partner;
then and then only would the executors of the deceased partner have a right to a
poiety (assuming that the partners were partners in moieties) of that money, wviz.,
+£10,000, Iapprehend that it would be an. extraordinary answer for that partner
“t0 make toany such a claim: True it is you were entitled to this once, but you have
settled all accounts more than six years ago ; the parties who were indebted to the
“firm were not at that time able to pay their debts, they have paid them since, the
oney has been collected by me, the surviving partner who alone could collect it, but
thaving collected I s#y that I hold no fiduciary position towards you.”

Then Lord Hatherley showed by an instance which he quoted’

that the case put by him was not imaginary. He says: “It is
not imaginary that a large sum of money may be received long
:after the osdinary accounts of the partnership have been closed.”
And tlien he applied the principle laid down by him to the case
before the House of Lords in the passages quoted by Mr. Justice:
Green and to be found at pages 109-110 of 12 Bom. H, C.. Rep.
>He held that the surviving partner would have a right tp say
10 the executor of the deceased partner: “I am willing t0 pay
you that which is your own, but further than that I will not go.

=+ . T will not go back to the partnership accounts which,
I say, are all settled, and asto which there are no accounts be-
tweenus. . . . . Itappearstome that Mr. Gye (the surviv-
ing partner) bad only one of two courses open to him, viz., that
of handing over the money that he had received, or the deceased
- partner’s share of it.to the executors of the deceased partner, as-
suming that all accounts had been settled up to that period, or
to say : ‘I shall demand an account and show by an account that

*

the whole of that money is mine,”
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1895, If T have correctly quoted the judgment of Yiord Hatherley,.
" Rwerr- > it would appear that the whole of his case ds based on the as-
> GaRNAG  sumption that the accounts of the partnership had been taken.
Sﬁggﬂ;ﬁ%ﬁ within the statutable period after the dissolution of the partner-
AND OTHERS, SHip by the death of one of the partners. Subsequently an asset
- not mcluded in that account is recovered by the surviving part- .
? He holds that in trust for the estate of the deceased partner;.
and if sued by the executors of the deceased partner, he must hand
over the share belonging to the estate of the deceased partner, .
assuming that all accounts had been scttled up to that period; .
or if he pleads that since that settlement there have been fresh -
accounts, which, if taken, would show that the asset the subject
of the present suit belonged entirely to him, he has a right to
have that account taken. .

But here, in the case now before me, no attempt has ever
hefore been made to settle the partnership accounts. After the
statutable period the representative of the deceased partner’ sues
the surviving partner who has recently collected some assets and
says : “ Give me my share, and not only so, but give me the whole,.
because I demand that a general partnership account be taken
by which I can show that I am entitled to the whole of these -
assets.” Jtis not the defendant who demands an account in order .
that he may retain the whole of the assets. The only case in:
which Lord Hatherley said the surviving partner was bound
to hand over the share of the assets to the executors of thg de-
ceased partner, was when it is one in which it was assumed that
all accounts had been settled up to that period. Therefore to
the present plaintiff Lord Hatherley would ~ apparently have
said : “You can get neither a general partnership account, nor
a share of these assets.” L

- T must admit that the point is not clear beyond all doubt, for
just before the passage quoted above Lord Hatherley said : “ Now, -
ag regards the right to an account, I cannot quite conceive that
the right of the executors of a deceased partner will be barred
by the statute of limitations if they do not assert their right
to the account within the statutory period, and that cquity will :
follow the law in that respect, and that it will adopt, as to asuit,
the Hmit which the law has assigned with reference to the com- .
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- mencement of aneaction.” These words, if not governed by the”

sentence above quoted, would seem to be general, And so pos-
sibly they were taken by Lord Chelmsford, who followed Lord
'Hatherley He held that the receipt of the money due from
Huahes did not prevent the statute from continuing to ren, and
‘he dissented from a remark “almost incidentally made by Lord
Hatherley that ¢ the statute of limitations would not apply to a
‘partnership account of this deseription,” but that the statutes
are applicable to the present case, appears to me to be clear.”
Then after quoting cases to show the limitation to six years of
actions of account apphed to bills in equity - for an account, he
proceeded : . :

The statute of limitations then being applicable, and beginning to run in Nov-
ember, 1854, upon what ground is it alleged that it was stopped in its course, and
that although six years afterwards elapsed, it.did not operate as a bar to the suit.
for an account ? The ground taken is that the debt due from Hughes to the partuer-
ship was satisfied by the payment in discharge of hisiiability' in the month of J. anuary,.
1859, and that the bill was filed within six years of such payment, ¥ ¥ % Mhe ques-
tion 4o be determined is whether when a right {o demand an account of a partnership

arises, and afterwards six years elapse, the payment, before the expiration of the six
years, of a debt owing to the partnership when the time of limitation began to run will.

take the case out of the statute,”

TLord ghelmstrd then went on to show that this questmn
musb be answered in the nefratwe.

« Now in taking the accounts of a parbnership all ou’os’tandmg debts due to the:
i)artnershlpmus‘a neccsstmly enter into the account, * * *If theeffect of the pay-
ment of Hughes’s debt is to create a new right to an aecount, then every debt due to a
partnerghlp, which is recewed after a dissolution, mustin like manner give a fresh right:
to demand an entire account of the whole of the partnership concern, and this equally
whether six years have elapsed or not, after a suit for an acconnt mxfrht have been
‘commenced before the debt due to the partnership was received, the consequence of
which would be that when a partnership is dissolved by death, and there are outstand.
ing debts to be collected by the surviving partnmer, the statute of limita¥ions c0“1&
never operate as a bar to a suit for an account against him,” . Ty

. Then. shortly afterwards is the passage quoted by Mr. J ustéce
‘Green (12 Bom. H. C. Rep. at pp, 110—111) : -

¢¢There may be a difficulty I determining what is the right of ‘an eXecutor of a
deceased partner (in the case put by my noble and learned friend, 4.¢., Lord Hatherley,)
where he has allowed the statute of limitations o run against his elaim to an account,
and & debb has been recovered by .the surviving partner after the six_ycars have
elapsed. Bub this is a difficulty ogeasioned by his own laches, and I sce no reason

why he should not ha\ea. right to sue for his share in tlns sum o, . ... the

B 14818

.. 1893,
—_—
RIVETDT-

. Carnac
2.
 GocurpA's
SOBHANMULL
AND OTHERS,



34 | THE INDIAN LAW REPORTS. [VQL. XX.

b
» 1895, surviving partner being at liberty to defend himself by alleging and proving that the
D, . -
RIVETT- whole of the sum received had been applied, or was applicable to the payment of

CARNAC partnership liabilities,”

: Goc%nm’s So if Lord Chelmsford’s words be taken in a genexal sense,
;f’}?,‘;‘f,;’;‘;g;‘f then though twenty years may elapse after the dissolution of ‘a
; partnership by the death of a partner, and no account of the
partnership is ever taken, and after the twenty years an asset is
recovered by the surviving partner, he can be sued by the re-
presentative of the deceased partner for the shave of the asset
due to the estate of the deceased. But if the words are to be
confined tothe case put by Lord Hatherley, and that case assumes
a general partnership account taken within the statutable period,
this asset being excluded from that account, then and then only
can a suit lie for a share of that asset, the surviving partner
being at liberty to defend himself by showing that the asset
though not included in the previous account had been applied
or was applicable to the payment of partnership labilities. It is
evident that Mr. Justice Green put the general interpretation on
the passage quoted. In Daydl Jairdj v. Khativ Ladha™ he said
“that a suit for a recovery of a share of a partnership asset re-
ceived by one partner after the dissolution of the partnership may
be maintainable even where the right to gencral partnérship ac-
count may have been barred by the statute of limitations, is sup-
'ported by the opinions of at least three of the fouy learned Lords
who took part in the decision of Knox v. Gye;” and Mr. Justice
Latham in Merwdnji v. Rustomyi® said: “ I think that the opi-
nions of the majority of the Law Lords in that case (Inox v. Gye)
do estabhsh that a suit may be brought by the representative of
a deceased partnen against the surviving partner to recover a share
in a sum received by the surviving partner in respect of partner-
ship transactions within the period of limitation, although a suit
to sake the partnership accounts generally would be barred. Such
is the interpretation put on the case by Green, J., in his judg.’
ment in Daydl Jairdj v. Khatdv Ladhdat .’

 Were the matter res integra I should be inclined to doubt .
whether the obiter dicta of the learned Lords are clearly enough
expres%ed to found on them such an importagt proposition. Lord

® 12 Bom, H. C. Rep, 97 at p. 107, @ I, L, R,,6 Bom, 628, at p. 635.
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‘Colonsay’s remark yeferred to an ¢ unexpected recovery, ” which
‘would seem to show that he contemplated a previous partnership
_ account having been taken, from which this asset had been in-
advertently excluded. Lord Hatherley founded his remarks on
the assumption that a general partnership account had been
taken within the statutable period, the asset in question hamno«
been excluded therefrom. Lord Chelmsford’s remarks referred to
the case put by Lord Hatherley. But if (to adopt Lord Chelms-
ford’s words above quoted with a slight alteration) the effect of the
payment of any debt due to the partnership to the surviving part-
ner is to create a right to a share in that asset in favour of the
representative of the deceased partner, then every debt due to a

*partnership which is received after a dissolution must in like
manner give a fresh right to a share in each asset, and this equally,
~ however many years have elapsed since the dissolution, and how-
ever fegligent the representativeof the deceased partner may have
been in never asking for an account. The right to an account
(amongst other things) of an outstanding debt, which must be
included in the account as part of the partnership assets to be
collected, cannot be affected by payment of that debt which merely
converts into realized assets what was previously uncollected, and
cannot stop the course of the statute of limitations which was
‘ ruhniﬁg against the claim to an account of the partnership con-
cerns, It was said that upon payment of the debt a new right
acerued to the representative of the deceased partner., But the
» right to sue for what? The answer must be for an account.
But that he was entitled to sue for all along, and the account
must have included this very debt, the receipt of which ‘s sup-
posed to have created a new right to an account (per Lord
Chelmsford p. 687). ~And then follows the passage in which
Lord Chelmsford said that he saw no reason why in the parti-
cular case put by lord Hatherley, the executor of a deceased
" partner should have a right to sue for his share in an asset r8-
ceived by the surviving partner after the lapse of the statutable

pemod for a claim to an account.

" Tt must be admitted that when the remarks of the.learned
Lords are considered from this point of view, there does seem
some difficalty in giving a general interpretation to them,* But
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1895, , the Court of Appeal having read those remarks in a different
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way, and the point being one of great nicety and doubt, I think
that I am bound to follow the general interpretation which has.
hitherto been adopted in this Court. All the four learned Lords
in Know v. Gye would have refused the present plaintiff’s prager
for an account. I feel no doubt about that.

The pIaintiﬁ' therefore, is entitled to a share. What he can re-
cover is Hemdbdi’s “ths and the 53 annas’ share of Goculdés, who
does not contend the plaintiff’s claim. I have felt some doubt
with regard to Goculdas’ share, the plaintiff being strictly
entitled only to the share due to Hemd4bdi’s estate, his claim to -
an account in order that he may show that he would be also
entitled to. the share of Goculdds and Bhugwandds being un-’
doubtedly bad. But as Goculdds evidently wishes that plaintiff
should take his share, and Bhugwandds doés not raise any, plea
showing that he is entitled to retain Goculdds’ share, I shall
allow the plaintiff’s case in this respect. 0 -

© With regard to the set-off, it is clear from the letter of the
pleader of the debtor (Hxhibit 2) that the debt was paid to the
plaintiff as due to the firm of which the defendants Nos. 1 and 2
were partners. This also is borne out by the copy of thedndemnity
bond (Exhibit 4). Therefore, there is an ascertained stim to

which-the second defendant. is certainly entitled as much as

plaintiff is entitled to a share in the sums recovered by the de-
crees Nos. 187, 188 and 189. Indeed,it is difficult to say how plaint-
iff has recovered the debt due from Hirdnand. The representa-
tive of a deceased partner has no specific interest in, or elaim upon,
any particular part of the partnership estate. The whole pro-
-perty accrues to the surviving partner (sec remarks of Lord
Westbury in Knoz v. Gye quoted above, p. 675). The executors
of a deceased partner have an interest in those assets which the
survwmcr partner can alone get ab (per Lord Hatherley, p. 679),°
‘But it is unnecessary to consider that point further. It ig
enough that the second defendant is entitled to recover fiom thg
‘plaintiff the sum as claimed by him. I find then on theissues :—

“2°1; :As regards the claim to a share in the moneys in question,
‘this Court has jurisdiction.
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2. The claim for*this share is not barred by limitation, The
claim-for a general account is barred.
| 3. Plaintiff is entitled to recover - ths and also Goculdas’ 2ths.
"4. Defendant No. 2 is entltled to the set- off as pra,yed byehlm

. I direct that the costs of the suit be paid out, of the estate in
the hands of the third defendant

" The plamtnff appealed and the second defendant filed cross-

ob]ec{uom to the decree.

Macpherson (Acting Advocate General) and Invemrity‘ for a'p;

,pellants (plaintiffs) :—This is not a suit for a partnership account.

“We do not desire an account. This is a suit to recover property
‘really belonging to Hemdbai as the principal partner of the firm.
The whole of the money really belongs to her, as: both the de-
fendants are indebted to the firm. The property is in Bombay

and in the handsof a receiver appointed by this Court. There is,

therefore, jurisdiction. The fact that the property is here is, at
all. events, part of the cause of action, and leave to sue has been
obtained, and where that is the case there is no distinction bet-
ween partner ship suits and other suits. It is a question of
discretion “whether the Court will entertain the suit.

¢« Next we contend that the suit is not barred. ~We claim the
beneﬁt. of sections 7 and 17 of the Limitation Act (XV of 1877).

2 On Hemab4l’s death, Kissondds was the heir. He is a'minor and
there was no “legal representative capable of instituting a suit ”’
until the ‘plaintiff was appointed administrator on the 30th March,

‘1894. A minor cannot sue. A suit is instituted for him. The -

‘words «legal representative capable of instituting a suit” in the

‘section mean a person who has taken out probate or letters -of

administration, The plaintiff now represents Hemd4héi and all
" her property vests in him. See section 4 of Act V of 1881 *

A suit by the representative of wdeceased pmtnel to recover a
sshare in assets received by the surviving partners may be brought,
although a suit for a general partnership account may be barred
by l1m1ta,t10n-—K noz V. Gy ye ® ; Daydl Jairdj v. Khatd Badhd @ ;

(1) 5 Eng. and Ir, App,, 636. @ 12 Bom, H. C. Rep,, 97, .
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> Merwdnji Hormusji v. Rustomji Buzjorji ¥, Reference was also

@Iéﬁggé made to the Contract Act (IX of 1872), section 45; Lindley on
- " Partnership, pp. 549, 550.
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Kirkpatrick and Seoft for respondent (defendant No. 2) :—Thig is
a suit for partnership accounts. A right to anaccount is the only
right a partner has against his co-partner. The plaintiff cannot
claim the money without an account, and we may keep it until
an account is taken Seeas to a partner’s rights Knoz v. Gye @;
Keshav Gopdl v. Réiyapa ®; Kramibhai v. The Conservator of
Forests® ; Ashworth v. Munn® ; Joharmal v. Tejrdm ©. But a A
suit for an account is now barred by limitation. See Limitation
Act (XV of 1877), article 106 ; Noyes v. Crawley . Sections 7 and
17 do not apply. We deny that the minor Kissondds is the heir,
‘and say that Purshotam, who is not a minor, is. The question °
between them has not yet been tried and is not decided. A mere |
unproved allegation that a minor is the heir does not give a
third ‘peréon (e. g. the plaintiff) the benefit of sections 7 and 17.°
‘I'he "existence of a dispute as to heirship -does not extend the
period of limitation, either for the disputants or for third persons, -
Ignorance of his rights on the part of the heir, whoever he -
may be, or his neglect  to enforce them, does not extend the
- period of limitation so as to enable a third person to sue after:
the period has expired—Banning on Limitation (2nd Ed.),
p. 117. - If Kissondds proves his heirship, he may hereatmfteri
perhaps be entitled to sue under section 7.  But it is only the
minor himself who can claim the benefit of thatsection. A third
person cannot— Starling on Limitation (3rd Ed.), p. 37 ; Rudra
Kantv. Nobo Kishore® . Further we say the claims of KisSondds.-
have been released. If so, then, he could not sue. Can a third
person claim under: section 7 to do what the minor himself
cannot do? The plaintiff here does not pretend to represent the .
miftor and is not suing on his behalf.. Why should he be allowed_-
the benefit of section 7, which is given only to the minor himself ?
This suit was barred before the plaintiff obtained letters of ad-

O L'L; R., 6 Bom., 628. ® 15 Ch. D., p. 369-70.
~ @ 5Eng, and Ir, App., ab p. 673. ® I, L, R,, 17 Bom., at p. 253,
® 12 Bom. H. C. Rep., 165. © - ( 1)Ch, D, 31,

) L L., 4 Bom,, 222, " ® LL,R., 9 Cal;, 663, -
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minisfration. A minor can sue (Civil Procedure Uode, Act AIV

of 1882, section 430), or in this case a receiver might have been®
- appointed— Yeshwant Bhagwant v. Shankar Rdmchandra @.

Among Hindus in the Mofussil there is always a legal representa-
tive capable of suing without probate or letters of administration
which Hindus and Mahomedans in the Mofussil are not required

to obtain—Ldlchand Rdmdaydl v. Gumtibdi @ ; Shaik Moosa V.

Shaik Fssa ®; Mitra on Limitation (2nd Ed.), p. 221, note.
Therefore section 17 does not apply. - If it is held to apply

~.to Hindus they will be able to sue at any time after the period .
of limitation has expired by adopting the expedient of taking .
out probate or letters of administration and claiming a new .

period dating from the grant. Counsel also referred to Chand-
maull V. Rinee Soondery Dossee 5 Badri Ndardin v. Jai Kishen
Dds @ ; Janaki v. Dhanu Ldll (“). The arguments and autho-

ritigs on the points of jurisdiction, &c., were the same as in the .

lower Court.

FareaN, C. J. :—The dispute between the parties to this appeal
iz with reference to a sum of Rs, 28,335 now in the hands of the

third defendant, L. N. Bdndji, asveceiver appointed by this Court

in Suits Nos. 187, 188 and 189 of 1893. The Division Court has :
by its gdecrce directed the money to be divided between the

plaihtiff as administrator of the estate of Hemdbdi, deceased, and
the defendant Bhugw#ndds in certain proportions. The plaintiff

, claims that he has established his title to the whole fund. Hence -

this appeal. A

The defendanf Bhugwéndas has filed cross-objections, contend-
ing that the Court ought to have dismissed the suit altogether on

the grounds (1) that it was barred by limitation, (2) that the
Court had no jurisdiction to entertain it. The defendant Gocul-
d4s does not claim that any part of the fund should be paid t

him, He has not appeared upon the appeal B

In the view which we take upon the question of hmltatlon it -

will be unnecessary to consider the law, much discussed in the
judgment of the Division Court, as to the rights of theindividual
® I. L. R., 17 Bom., 388, @ L L. R., 22 Cale,, 259 at p, 262,

(2) 8 Bom, H. C. Rep., 140. ®) I. L. B., 16 AlL, 483t }) 487,
@ L L.R,8Bom., 241, * (®) I L. R, 14 Mad, 454,
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partners on the one hand and of the representatives of a deceased
partner on the other hand infer se in cases where assets of the

firm bave been recovered by the surviving partmers after the

right of such representatives to sue for an account of the partner-
ship dealings and transactions has been time-barred ; we advisedlyf
refrain “from giving any decided opinion upon this part of the
case.

The facts which it is necessary to have before usin order to
understand how the questions raised by the defendant Bhugwén-
dés have arisen, may be concisely stated. Hamanmull Ramdassgni
was an inhabitant of Sind and carried on business there and in -
the Persian Gulf. ‘The respondent Goculdds was his partner.
Hamanmull died in 1884, leaving a widow Hemdb4i and no issue, -
This widow as his heiress and Goculdds continued to carry on -
the same business in partnership until 1889, Goculdds, according
to the evidence of Ndrdyandds Assammal, was a working partner
in the firm and brought no capital into it. This may be taken,
we think, as an established fact, as Goculdds has never claimed
any share in the assets of the firm, and Ndrdyand4s afirms thag
it was so.

On the 7th August, 1889, the respondent Bhugw.vén(ﬂis was
admitted as a partner in the firm. On that day a partnership-
deed was drawn up. It recited that the original firm had been
closed and the books and the papers thereof had been cleared,
and that from its date a new firm would be carried on, of which
Hemébsi was to be the seth or owner and in which Goculdds
and Bhugwéndds were to be partners. It further provided
that the capital of the firm was to be Rs. 2,100 to be paid by
Hemab4i, and that as to the other moneys of Hemabdi which
might,bé employed in the firm, interest therein should be paid
to Hem4bsi at £ per cent, The partners Goculdds and Bhugwén-

- dés were to draw Rs. 250 and Rs. 200 respectively per annum

without interest for their household expenses and were to be at
liberty to draw further sums with Hemabai’'s consent on auspicious
occasions, paying interest thereon at } per cent., and as to such-
moneys s should remain credited to them in the firm, they were:
to be pald interest thereon at the like rate
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: Then followed the clause as to the shar es. It runs thus —

“As to whatever net proﬁt and benefit will be made in the ﬁrm, the same will be
divided, the same will be divided as per Re, 1-1-0 (seventeen annas) inthis manner;
the particulars thercof are as follows:—% anna of Shri Govardhannithji (a- charity
a&count), 8 annas of Seth Mata Hemabsi, 5 annas for Bhai Goculdds Sobhanmalidni,
31 annas of Bhai Bhugwindds Mithdramani” e

The partnership deed was executed in Sind, probably at Tmta

where the defendants Goculdds and Bhugwandds reside and
Hemébdi resided, and the business was to be earried on at Behrin
in the Persian Gulf and its outstations. The terms of the deed

~as we have set them out show, we think, that the moneys with
which the business was to be carried on in addition to the capital
Were to be supplied by Hemdbdi alone, though it contemplates
the probability of the partners having money in the firm. Read
as a whole it constitutes, we think, Hem4bai the real owner

-of the firm, and Goculdds and Bhugwdndds working partnels
therein,

. Hem4db4i died on the 1st September, 1889, a little more than
three weeks, consequently, after the date of the partnership, which,
by operation of law, thereupon became dissolved. For reasons
presently to be assigned, it must, we think, be taken for the pur-
‘poses o$ this suit that her heir was Kissondds, her husband’s
‘brother’s son, He was then and still is a minor, having been
:in 1890 about ten years of age. L

In April, 1893, Goculdds and Bhugwéndds, the surviving part-
ners in the firm, filed three suits (Nos. 187,188 and 189 of 1893)

-against debtors of the firm in Bombay. Bhugwind4s in this.

‘matter acted for Goculdss, who did not then leave Tata, Subse-
*quently, on Goculdds coming to Bombay, he presented a pet1t1on
to the Court in Suit No. 187 of 1893, in which he stated that
Hemé4bdi, deceased, had the largest interest in the business and
assets of the firm, and that Bhugwéndds on the accounts b8ing
taken would be found largely indebted to the ﬁrm. He further
alleged that Bhugwdndds had "excluded him from the manage-
ment of the suits, and that he was apprehensive that Bhugwdn-
dds would secure in his own hands the amount adwmitted by the
defendants, and apply it b0 his own use. This petition resulted
in a consent Judge’s order of the 22nd July, 1893, under which
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the sums received in the three suits were paid to the third defend-
ant, the receiver, to be by him held and invested until further
“order of the Court,

On the 30th March, 1894, letters of administration to the estate
of Hemgbdi were granted to Mr. Carnac, the Administrator .
General, who onthe 22nd April following filed the present suit

- setting out the above facts, and alleging that Goculdds and

Bhugwéndds were each indebted to the partnership and had
nothing to receive from it; and further alleging that he was .
apprehensive that Goculdds and Bhugwéndéds would receive the
ﬁlOlleys in the hands of the receiver and that they would be lost
to the estate of Hemdbdi ; he prayed (1) for a declaration that the
whole fund helonged to Hemdbdi’s estate and that the receiver
should be ordered to pay it to him as administrator of Hem4b4i,
(2) if necessary for the purpose of the suit, that the accounts of
the partnership should be taken, and (3) for an injunction aga»i“nst‘
the defendants Goculdds and Bhugwéndés receiving the fund.
Goculdés, as we have stated, does not put forward any claim to
it. The contention is between Bhugwéndds and the plaintiff
only.

It is admitted that the accounts of the firm have not been

VformaHy made up and adjusted between the estate of ¥emgbi

and the surviving defendants. Until the Administrator General
was appointed her administrator there was, in fact, no one with:

- whom they could be made up. By counsel for Bhugwind4s it has

been contended that, as surviving partners in thg firm, Bhugwén-~
dds and Goculdds were entitled to this asset of the firm, and that.
the only right of the administrator of Hem4bdi wasto an account.
against the surviving partners,and payment of the balance at foot
of such account, and that as the claim of the administrator of
Hemébsi to such an account was barred by limitation, the right
of Goculdds and Bhugwand4s to hold the asset was established..
In support of this proposition he relied upon the Judtrments
delivered in _the House of Lords in the celebrated case of Knoz v.
Gye W and more particularly upon the judgment of Lord West-.
bury in that case. We are not prepared to hold that that con-
tention is “well-founded even on the assumption that the claim- of.
' @) 5Eng, and Ir. App. at p. 675,
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the plaintiff to an aceount is time-barred. We are inclined %o

think that the difference between Indian and English law on this_‘

subject alluded to in the course of the argument and the peculiar

,hature of the partnership-deed in the present case distinguish it .

from the case put by Liord Westbury ; but we. do not persue the

question, because we are of opinion that the claim of Hem4bii’s.
administrator to an account of the partnership dealings is not,

time-barred.

The dates as above stated are these : Hemabdi died on the 1st:
September, 1889. The plaintiff was appointed administrator of-

Hemdb4i’s estate on the 30th March, 1894, The present suit was
filed on the 22nd April, 1894,

Now section 17 of the Limitation Act (XV of 1877) provides that

when a person who would, if he were living, have a right to

institute a suit, dies before the right accrues, the period of

limitation shall be computed. from the time when there is a

legal representatlve of the deceased capable of instituting such

suit.

Upon this the question arises whether when Hemdbdi died,
there was a legal representative of Hemdbii capable of institut-
ing a Suit for an account against the partners Soon after her.

death, Tulsab4i as mother and guardian of Kissondis applied to

- this Court for letters of administration to her estate limited until

Kissondds should come of age. The defendant Bhugwéndas and

Tirathdds, the fathel of Hemdbdi, entered a caveat to the applica-,
tion. They allewed that Hem4b4i had left a will, of which’
Tirathdds had been appointed executor; but no such will
had ever been proved or judicially adjudicated upon, though

Hemdbdi has been dead for four years. For the purposes of this

suit the allegation has not been in any way proved, and may 'bev
disregarded. The order appointing the plaintiff administrator of

. Hemdbdi’s estate inferentially negatives the existence of a will,
but being made without prejudice to the questions raised by
the issues it is not conclusive between the parties.

The - aﬁidawts made in support of the caveat did not sucwest
that Hemdbdi left a neprer heir than Klssondas, nor s it here
shown that she did. We must, therefore, assume that Kissondds
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is her heir. This of course will not affect the ultimate claim to
the moneys in the hands of the Administrator General if any one
hereafter shall prove that he has a title to oust the primd facie
title of Kissondds.

Now Kissondds being an infant when Hemdbdi died, and
being her heir, there was, we are of opinion, no legal representa-
tive of Hemdbdi capable of suing until letters of administration
were granted to the Administrator General. The expression
“capable of suing ” in section 17 is, we cannot doubt, the antithe-
sis to “notunder legal disability tosue.” It cannot, weapprehend,
refer to incapacity arising from want of means or absence of other
physical causes. What legal disabilities incapacitate from suing,
are pointed out in section 7, amongst which infancy is foremost.
Ifthis were not so, the strangeresult pointed out in argument would
result, viz, that up:to the moment of the administrator to Hemd.~
bdi’s-estate being appointed; the claim for an account was admit-
tedly not time-barred. - By the very act of appointing ah adminis-
trator to protect the estate, the claim became time-barred. Any
reasonable interpretation which avoids such an anomaly should be
accepted. Here the interpretation which we adopt is both reason-
able and obvious.. This view does not, we thiuk, at all come into
conflict with the decision in Ridre Kant Surma Sivecar v. Nobo
Kishore Surima Biswas™ which was a decision under section 7 of
the Act and was determined upon wholly different considerationg.

The further question arises whether the Court has jurisdiction
in this case, and we are quite unable to bring ourselves to feel any
doubt upon the subject. Leave tofile the suit has been given under
clanse 12 of the Letters Patent, So the Court has jurisdiction
if any part: of the cause of action arose within the local limits of
the High Court. What is the cause of action alleged ? Itis that
the defendant Bhugwénd4s is endeavouring under cloak of his

- 0® . - . 3
position.as surviving partner to get into his hands a sum of

money within the jurisdiction of the Court, nay in the hands of
its officer, with a view to deprive the representatives of his de-
ceased partner (who according to the case made in the plaint are
solely entitled to it and all the assets of the firm) of the fund,

»

@) L L. R, 9 Cal,, 663.’



QVOL XX.] BOMBAY SERIES.

‘and to employ it for his own purposes. Is not thata cause .of

- action arising within the jurisdietion of the Court? Tt may not

4]

be the whole cause of action, but is it not a most substantml
part of one 2 Isthe Court’said to be Wlthheld ? Is its arm to be
paralysed by the answer “The Court can’t prevent this injus-
tice—this positive wrong—hecause the accounts of the “firm have
not been adjusted > Our answer is an emphatic neoatwe It
might be a good defence to such a suit (we do notsay it would
be) for the defendant to plead thus— ‘I am receiving the money
for the benefit of the partners at large. I shall duly account for
it when the account is taken.”. That, if credited, might be a good
answer; but this is not the case of Bhugwind4s. He says the
fund is his own and he is entitled to have it and spend it. No
doubt it would be necessary in such a case incidentally to take
the partuership account if the defendant alleges that he has a
claim to the money ; but that is immaterial. The Court often has
to decide a collateral issue in respect of which it has not direet
jurisdictioi’). The case of rent sued for in the Small Cause Court
is an instance. Such a suitisnot defeated by reason of the Court
having incidentally to determine a question of title to land on
which directly it has no jurisdiction—Bdpuji v. Kuvaryi®. There
is no, reason which occurs to us- why this Court should not, if
necessary, take the accounts. - The defendant cannot .complain.
Tt is his own wrongful aect which gives the Court jurisdiction
ihcidentally to take it. The plea to the jurisdiction, therefore,
fails.. ' P

When these technical ‘obj‘ections are brushed aside, there is

- really no defence to the suit upon the merits.. The terms of the

pé?rtnership deed and the dates are strong to show that Bhugwdn-
d4s can have no interest in this fund. The books of the firm kept
by Bhugwéndés and Goculdds show that he is indebted to the
firm, and do not contain a trace of his havmg brought capltal into

it. In one of his answers to interrogatories (put in, we eannotv

help thinking, rather inadvertently by the plaintiff) Bhugwédndds
says thab he brought in some goods, but he betook himself out of:
Bombay when the suit was coming on, and gave no evidence at
the trial. The plalntlﬂf has made out the several alledatlons in,

e

(1) L L. R., 15 Bomh,, 400.

45

1895,

, BIVEDT-
CARl\AC

Goomm ]
SoBHANMULL
AND OTHERS.



46

1895,
-\-———i)—.——-—_
Rrivere-
CaBNAC

R v,
. Goourpis
SOBEANMULL
AND OTHERS,

1895,
August 13,

THE INDIAN LAW REPORTS. [VOL. XX.

his pla.mt by strong primd facie evidence which there is nothmﬂ'
“to rebut. It is said that the defendant’s adviscrs had not a full
opportunity of inspecting the books, and that they were taken by
surprise when the books were produced and put in at the trial,
They did not, however, ask for a postponement on that ground ;*
nor have they since discovered anything in the books which has
been brought to ‘our notice which would help the defendant. In
truth, on the merits this suit was undefended, and upon the merits
‘we think it ought to have been decided.

The decree must be varied by making a decree in the terms of

‘paragraphs (A) and (B) of the prayer of the plaint, and the

defendant Bhugwindas must pay the costs of the suit throughout.
We have not referred to the set-off ; it follows from our judg-
ment that Bhugwéndds has no claim under it.
Attorneys for the plaintiff : — Messrs. Bhdishankar and Kdnga.,
Attorneys for the defendant —DMessrs. Ardesir, Hor mas;}z and
Dinka.

ORIGINAL CIVIL,

Before My, Justice Starling.

DINSHAW NOWROJI BODE, Prarsrirr, 0. NOWROJI NASARWA'NIT
BODE axp PEROZSHAW DINSHAW BODE, Drrexpants.* ¢

. Trust—Trustees— Trustees raising money by mor{gage of trust property—

Sanction of Court,
2

" A testator by his will devised property in Bombay to trustces on certain religious
and charitable trusts. The income of the property was more than was required
for the purposes of the trust, and the trustecs had a surplus of Bs, 19,600 in their
hands. - They were obliged to pull down a certain chawl which stood nupon the land
for the purpose of rebuilding upon it, and they proposed, with a view to improve the
property, to erect a larger and more substantial building than the former one. They

\expend@i the surplus of Rs, 19,000 which was on their hands, but found that to
‘complete the work a further sum of Rs. 20,000 was necessary, This they proposed

o rai. by mortgaging the trust property, They calculated that the whole mort-
gage:debt would be paid off out of the surplus rents of the trust property within
three years. They filed this suit, praying that the Court would sanction the
proposed mortgage. The Court, hcwever, refuscd its sanchon, and dxsmlssed the

suite o

bl

* Suit, N_o. 331 of 1895,
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