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ORIGINAT, CIVIL.

_ Before the Honour able Cliief Justice er:ﬁn and Mr. Justace B. Tllabjt.

v _RA'M RA'VJI JA'MBHEKAR (ORIGNAL "DEFENDANT), APPELLANT, r,
"o PRALHA'DDA’S SUBKARN (0RIGINAL PLAINTIFF), RESPONDEN’L

Humh——lel of exc}’l.ange—-llzmde payable at fized date~—Dishonour by ‘/ non-~ accept-
ance—Cause of action—Jurisdiction—Limitation Act (XV" of 1877}, Sec. 14.

- On 14th April, 1889, the defendant at Gwilior drew a hundi for Rs. 2,500 cn his
ﬁrm ab Bombay in favour of Démodar Sukhldl payable forty-five days after date. It
was subsequently indorsed at Gwilior by Damodar Sukhld! to the plaintiff at Cawnpore,
who sent it to the Bank of Bombay at Bombay for collection, It was to become pay-
able on the 1st June, 1889, but on 23rd April, 1889, the bank presented it to the
defendant’s firm at Bombay for acceptance, which was refused. The bank thereupon

. veburned it to the plaintiff at Cawnpore, and it was never presented for payment, On

e the 16th June, 1891, the plaintiff filed a suit upon the hundi against the defendant at
Cawnpore, but on the 18th March, 1893, the plaint was returned to him,: the Court
Lolding that it had no jurisdietion. On the I6th Apml 1893, the plamhff filed this
tuit in the High Court of Bombay. Previously to the filing of the snit the defendant
ha.d geased to carry on business at Bombay,

%, Theé-defendant contended (1) that the hundi bemo pa)able ata ﬁxed date, and no‘a
baving been presonted for payment when due, no cause of action had arisen to the
plaintift, (2) That the Court had no jurisdiction, inasmuch as (a) the defendant was
a foreigner and at the date of suit did not carry on business in Boml)av, and (b) no

pa.x-t. of the cause of ‘action (if any) had arisen in Bombay, (3) That the suit was

barred by limitation, .

o Held —,

; (1) That the dlahOllO'llI‘ by non- a.ccepta.nce of o hundi payable at a ﬁxed date gives
an immediate cause of action against the drawer, and thereis no need to walt untll
the maturity of the huundi or to present it for payment. :

"(2) That under the Newomable Instruments Act (XXVT of 1831) the dishonour of &

hundi by non-acceptance constitutes now, as it has always done, part of the cause
" of action in a suib aoa.mst the drawer,

. (8) That the Court ha,(l Jurisdiction under ¢lause 12 of the Letterb Patent, 1860.

{4) That the suit was not barred by limitation, the plaintiff bemv entitled to the
beneﬁt of section 14 of the Limitation Act (XV of 1877).

Surr on a hundi for Rs. 2,500, dated 14th Apnl 1889 dlawn
by the defendant’s firm at Gwiélior on his firm' at Bombay in
favour of Démodar Sukhlsl and indorsed at Gwahor by Démoda,r
Sukhlal to the plaintiff at Cawnpore. )

- The plaintiff (respondent) carried on business at Gwalior
‘under the name of Shivram Subkarn, at Cawnpore under the
‘name of Lachmindriyan Pralh4ddds, and. at Bombay under the
- pame of Baldevdas Bunsid 4s. ' ‘

" *Suit No. 183 of 1893 3 Appeal No. 858,
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The defendant . (appeilant) had a firm at Gwélior under. the |
name of Ganﬁadhar Yeshvantrao and at the date of the hundi in .

" question & ﬁ1m also “ab FPombay under the name. of Gopalr:io :

Malhdrrdo. Tlns latter firm, however, (he alleged and the lower
Couzt found) was closed in February, 1893, two months before
this suit was filed.

'The firm of Ddmodar Sukhlal carried on business at’ Gw:ihor. '
On the said 14th Apul, 1889, this firm at Gwélior obtained six’

. hundis from the defendant’s firm there for a total sum of Rs. 10,000,

These hundis were all drawn by the defendant at Gwélior on his.
then existing branch firm at Bombay. The hundi now sued on’
was one of these, and was in the. following form :—

& Th1s is) 1 hundi (for) Rs, 2,500, in letters. rupees twenty- -five* hundred 3 thé
double of the moiety thereof, rupees twelve hundred and fifty, having here been in full
deposited by and (veceived) from' Bhai Dimodard4sji through Bhai Démodardasji

- Sukhlgl, Afker (the expiration of) (45) forty-five days from the lunar date 13th- of

Chaitur Sud (14th April, 1889, do you be pleased to pay the moneys in hundi cur-
rency to £hi (i, the holder, a respectable person). The lunae date the (131;11)‘
thirteen of Chaltur Sud of (Samvat) 1946 (14th April 1889),” SR .
. The above hundi and the othel hundis given at the same time
were to become due on. the 1st June, 1889, and were made payable:
in Bombay. No cash was given for them, but, instead, D§niodar
Sukhldl gave the defendant two hundis, each for Rs. 5,000, drawn
by him (Démodar bulxhlal) on two different firms in Bombay'
paya,ble at sight. . These hundis, though really drawn on the
14th Aprﬂ 1889, were dated the 24th April, 1859, o

A few days after obtaining the above hundis, from the defend—
ant (mz on the 19th April), the firm of Damodar Sukhl4l became
insolvent, and the partners absconded from Gwélior. Tw the’
meantime, however, they had (at Gwélior) indorsed and sent the
above hundi for Rs. 2,500, which they had obtained from. the

" defendant, to the. plaintif’s firm at Cawnpore. That firm mdors-

ed and sent 1t to the Bank of Bombay, in Bombay, for. collectxon.
On the 23rd Apul the Dank presented it to the defendant’s. ﬁrm
in Bombay for ‘Lceeptanee, but that firm having heard -of Démo-
dér Sukhlél’s insolvéncy refused, to accept it. A’day -or twd
afterwards, the two hundis given by Ddmodar ‘Sukhl4l. to'‘thé:
defendant on the. 14th April were presented for payment by hiny
and were dxshonoured
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On the 25th April, the Bank of Bombay returned - the  above
hundi to' the - plaintiff at Cawnpore. * The plaintiff ‘appears to
have kept it there.. It became due, as above stated, on the 1st
June, 1889, It was, however, never presented for payment nor.

were any steps taken by the plaintiff for two years to enforfe-
payment. But on the 16th June, 1891, he filed a suit upon this.
‘hundi against the .defendant ‘in- the. Court of the. Subordinate

Judge at -Cawnpore. The plaint in that suit was, however,

returned to him on the 18th March, 1893, the- Comt holdmg\

that it had. no Jurlsdmtlon to hear the snit. :
- The plaintiff at Cawnpore thereupon- sent the hundl to the

mumm of his Bombayfirm, by whom, on beha.lf of the pla.mtlﬁ

tlns suit was filed on the 16th Aprll 1893.

The plfmntlﬁ' claimed the sum of Rs. 3 ,500 from the defendant“

with interest from the 1st June, 1889, till.payment.
The followmo‘ svere the material paragraphs of the plamt

2, On the 13th Chaitur Sudha, Samvat 1946 (the 14th April, 1889), the defendants_

drew a hundi for. Rs. 2,500 payable forty-five days after date upon their said Bombay-
firm payable in favour of Bh4i Ddmodardds, and the said Bhii Dimodardds sold and

indorsed the said hundi t6 the plaintiff’s firm at Cawnpore, The said hundi was duly

presented for payment in- Bombay; but was dishonoured,

€3, On°or about the 16th J uné, 1891, the plaixitiﬂ:‘ filed a suit to recover the.
amount of the said hundi against the defendant in the Court of the Subordinate Judge

at Cawnpore, and on the 18th March, 1893, the said suit was dismissed for want of juris-

diction in the said Court to hear and determine the same. The plaintiff says that.
dying the said period, between the 16tk June, 1891, and 18th March, 1893, he was pro-
secuting this suit’ in the sai&@ Court. with due diligence and in good £aith, and he sub-

+

‘niits that the said penod should be e(cluded in computm« the period of lmuta.hon

for this sait, ” o
. The following were the i<sues raised.at the hearing— .

1. Whether af the txme of the filing of this suit, the defendant carned on busmess
in Bombay? © : . : :

- % “Whether any part of the cause of action arose within the Jumsdxctxon of this
Court?” . : - : K .

- 3. Whether this suit is not barred by hmxtatxon ? ’ . s,

4 Whéther the plaintiff is the holder, in due course, of the hunch sued upon ? '

¢ The Judge (Staxling, J.) found the first issue in the negative,

~ but fonndon ' the others for ﬁ‘he plamtxﬂ' and pasged a decree for
the amount clalmed
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‘The defendant appealed.

© Kirkpatrick and Lowndes for the appellant :—The suit is bmred'
by limitation. The cause of action (if any) accrued on the 1st
dJune, 1889, when the hundi became payable. This suit was not.
filed until 16th April,- 1893, - The plaintiff is not entitled to
exemption under section 14 of the Limitation Act (XV of 1877).
That section requires good faith and due diligence. The plaintiff
delayed for two years before filing his suit at Cawnpore on 16th-
June, 1891, and he did not bring his suit to a hearing in that Court:
for a further period of two years, his plaint being returned on the:
18th March, 1893, It was clear that Court had no jurisdiction.
No part of the transaction took place at Cawnpore— Rdmjivanmal

- v, Chandmal® ; Sitdrdm Paraji v. Nimba valad Harishet®,

- We contend that the plaintiff has never had .any right of
actxon upon this hundi, inagmuch as it has never been presented
for payment. It is admitted that it was only presented for ac-
ceptance.  That is not enough.  Presentment for payment after
due date is necessary and there is no right of suit for non-pay-
ment Wlthout it—Negotiable Instruments Aet XXVI of 1881,
secs. 64, 66, 68, 69 ; Chitty on Bills of Exchange (11th Ed.), pp.
2483, 261, 271, The lower Court held that non-acceptanze of itself

. gave an immediate cause of action, and that subsequent present--

ment for payment wasnot necessary. That is the law in England,

but not in India. 1t is a peculiarity of English law (Chalmers
" on the Negotiable Instruments Act, Introduction, p. xxviii). It

originated in. usage and is now embodied,in Stat. 45 and 46
Vie,, c. 61,‘ sec. -43.  Butb in India the laW‘ is different... -There
has been-no such usage here in the case of hundis spayable
ab a fixed date, and there is no provision in Act XXVI of 1381,
similar to section 43 of the English Act. It is clear that it was

‘intentionally omitted as to such hundis, because in the case of

huridis payable at sight, presentment for acceptance is required
by section 61. . The Negotiable Instruments Act (XX VT of 1881)
is s#code (see preamble), and to such a code this Court can make
o ‘additions— Bank of England v. Vagliano®, ' 1f acceptance of

. such [hundis can be enforced without authority in the Act, then

© OLL R., 10 AlL, 87, @ L L, R., 12 Bom,, 320.
' © L. R, (1891) A, C. at pp. 144,145,146,
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wsection 43 of the English Act is 'superﬁuous. To hold acceptanco =
- «compulsory will be, in effect, to insert by implication in the Indian
Act a new clause similar to section 48 of the English Act. No

usage in India as to acceptance has been proved. :The refusal,
ciaherefme, of the: defendant to accept this hundi before Sit was -
~ payable gives no right of action to the plaintiff.

~ Again, the plaint alleges dishonour by non-payment, but the

-only evidence -given was ‘as to dishonour by non-aceeptance.
A plaintiff who has got leave under clause 12 of the Letters Patent,

1865, cannot afterwards change his case—-Rampurtab Sa:m7 wthroy -

v, Premsukh Chanddmal®, :

Further, the defendant is sued as drawer, Buﬁ his contract as

drawer was made at Gwdlior. It wasa contract that he would
~ pay the hundi there, if the drawee did not pay it at-Bombay.
The failure of the drawee to pay in Bombay does not give a right
to sue the drawer in Bombay.. The suit should.- be at Gwdlior.
As to the liability of a drawer, see sections 30, 31 and 92 of Act
XXVIof 1881; Sulleman. Hussein v. New Oriental Bank @, The
“.defendant is a resident of-a foreign State, and this Court has no
-~ jurisdiction over him—Gurdydl Singh v. Rdji of Faridkot™;

Girdhar Ddmodar v. Kassigor ®. - The plaintiff is not a holder ‘

fore value, but a mere agent for collection. :His accounts with
Damodar Sukhldl .were not altered When he received this. hundl——
Mulchand Joharimal v. Suganchand<°)

; Scott (with Twveravity) for: the reepondent (plalnmﬂ) :—The

}pla.mmff as indersee of ‘the hundi had a right to have .it ac-. .
-cepted by the drawee before it became due. It was presented in
Bémbay for acceptance and dishonoured. Such dishonour gives.
“:an independent iiaht of action, and a suit may be brought at -
once.—There is at once a complete right of action—Chitty on

BIHS of Exchange (11th Ed.), p. 195; Ballingalls v. Qloster®
Allun v. Mawson® ;  Whitehead v. Walker®. The law laid down
" by these cases has always been the law in England. It is now
the law there by statute; see Stat. 45 and 46 Vic., c. 61 sec, 43.

. @1 L.R., 15 Bom., 93, ® 1. L, R., 1 Bom., 23 at p. 36, -
€2 T. L, R., 15 Bom., 267 at p, 278. ’ (6{ 3 East,, 481. .
3) I, L. R, 22 Cal,, 222, © " (@ 4 Camp,, 115. c.

@ 1, Tu R, 17 Bom,, 662, - i ® 9 ‘.\I: and ., 506..
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- Bhe- law in India is the ‘same; “see also Miller v. The National’

Bank-of India®. When the defendant’s firm in Bombay refused’

_to accept the hundi on the 23rd April, 1889, a cause of action:
.at once accrued to the. plaintiff. Part of the cause of actlon’”
~ certailly accrued theu, and leave to sue under clause 12 of

the Lefters Patent, 1855 has been obtained. This Court has,.
therefore, jurisdiction. - The hundi having been dishonoured by -
non-acceptance,:it was not necessary afterwards to present it for»
payment—Negotiable Instruments Act XX VI of 1881, section 76..
The defendant, was drawee as well as drawer, and from Gwélior:

he had written to his Bombay firm not to accepb .or pay the-
hundx : . ‘

As to hmlta,tlon the pla.mtlﬁ' is entltled to the benefit of sectm
ion 14 of the Limitation Act (XV of 1877). He sued at Cawn~:
pore within the penod of limitation, but that Court held that.
it had no jurisdiction. He is not responsible for the delay in.
getting the .decision- of that Court upon the pomt—mS’ommad/zm
v. Sampan®, .

© Farrax, C.J. ~Th1s ‘was a suit upon a hund1 for Rs. 2,500,
of which. the plaintiff was the holder,” drawn by, the defendant’s
branch at- Gwilior. upon the defendant’s Bombay branch,2and
alleged to-have been dishonoured in Bombay.  The plaintiff has:
obtained a decree for the amount of the hundi with intevest florm
the Division Court.

- The appellant, (defendant) before us contends that the Court
had no jurisdiction to try the suit, and that it was barred by -

- limitation, -and, on the merits, that the plaintiff was not the:

holder of the hundi *in due course,” and that he was not-entitled,. -
under the circumstances, to maintain a suit uponit. =~ ¢ -
) The clrcumstances, which are not disputed, are these:— -
The defendant,, who is a Baroda shroff and banker, carries om:
businessalso at Gwilior by a munim under ‘the name of Gra,ncré.-’
dhar Yeshwantréo He had also, at the date of the hundi, a
bramch in Bombay carried on in the name of Gopélrdo Malhdrrdo.
On tha 14th April, 1889, the defendant’s Gwélior branch drew six

~ hundis for-the aggregate amount of Rs. ,10,000 on the defenc}- -

O LL R, 19Cal, 146, * T T L, R,;16Mad, 274 ¢
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ant’s Bombay bianch of. Gopélrdo Malhdrrdo and mdorsed them
o the firm of D4modar Sukhlal Whlch Avas s firm earrying on
' business at Gwalior. ' Cr

“The hundis ‘were all made- payable forty five days after date
“and “fell due in Bombay on the 1st of June, 1589, ~* At the same
tirae, and in exchange for these six hundis, Démodar Sukhlal drew:
" two hundis for Rs. 5,000 _each, one on Baldevdds Bansildl and:.

the other on. Kushdl Chand Punamchand,both of Bombay, and:
endorsed them to the defendant’s G’rwahor branch. - Thcy purport-
ed to be payable a.t sight, but were postdated 24th Aprll '1889.

. Out of the six hundis Whlch _the firm of Damodar SuLhIzil 50-
cxecelved from the defendant’s branch at Gwalior, they sent one
for Rs. 2,500 (the hundi now .sued on) to the plaintiff's branch
of Cawnpore which was carried on under the name of Lachming-
“rdyanji Pralhdddds with the following endorsement :—“This hundi
is sent for (the purpose of) being sold from the camp by Dimo-
dardds Sukhldl*to Sh4 LiachminArdy4n Pralhdddds of Cawnpore.”

Tt is not contested that, at the time when the plaintiff's Cawnpore’
branch received this hundi, the firm of DAmodar Sukbldl was-

largely indebted to*the plaintiff both on the Cawnpore and Bom-

bay accdunts.” A hundi-had ‘also been drawn for Rs. 1,482-6-4

by Déinodar Sukhldl on the plaintiff’s Cawnpore branch; which:
fell due and was duly paid about the time of the receipt . of the
hundi in question by that branch. ‘ :

- Soon after the receipt of thls hundi for Rs. 2, 500 the plamtlﬁ‘sp ‘

Cawnpore branch sent it to the Bank of Bombay for collection,
Gangéddharrao Yeshwantréo - also ‘sent the two hundis for Rs.
5,000 each received from Damoda.r Sukhldl te Bombay for collec-
tion, :

" On thé 19th Apnl the owners of the firm of Démodar Sukhléh

stopped payment and ‘absconded from Gwélior. Whereupon :
‘Gangddharréo Yeshwantrio teleoraphed and wrote to the defend- -
ant’s ' Bombay ‘branch of Gopdlrdo Malharréo dirécting” the

la.tter not- to accept the six “hundis of Damoda.r Sukhldl and
‘to present the two hundxs of that firm’ for acceptance through
the bank.  These last mentioned hundis were presented. to the
drawees thereof respectively, and were dishonoured. - The con-
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including - the hundi sued upon, thereupon failed, as Dé.modar

-was a debtor to that firm at Gwéhor

The Bank of Bombay plesented the hundi in question_ to '
the defendant’s Bombay firm of Gopdlrdo Malhdrrdo on the 2‘3rd
April, 1889, Acceptance was refused. It was then returned by
the bank to the plaintiffs at Cawnpore. It was not presented at

- due date for payment,

© After recéiving back the hundi from the Bank of Bombay' the

. plaintiff sent a vakil’s notice to the defendant. The defendant

refused to lecene the notlce, and did not pay the amount of the
hundi, SR » D

- Onthe 16th June, 1891, the plaintiﬁ' instituted a suit upon the,
hundi in the Subordinate Judge’s Court at Cawnpore. It was
dismissed for want of jurisdiction on the 18th March, 1898." The
plaintiff instituted the present suit on 11th Apxil, 1898. The
plaint was accepted with leave to sue under clause 12 of the
Letters Patent, 1865, on that day. o o

It has been found by the Division Court that the defendaxiﬁ
ceased to carry on business in Bombay and closed his form here
shortly before. suit filed. There is no cross-appeal agaln’st that
finding. So it must be taken as a fact in the case.

Dishonour by the drawee has always been held to constitute _
part of the cause of action in a suit on a hundi by the holder

‘against the drawer—Mulchand v. Suganchand®, Tt is contend-

ed before us that in this case there has been no dishonour under
the Negotiable Instruments Act (XXVI of 1881), as the hundi -
was not presented for payment. The definition, in the Indian

~ Act, of the engagement which the drawer of a bill of exchange -

enters into with the person in whose favour it is drawn, is very

* compendiously expressed (sec. 30). Under English law, upon

which the Act is founded the en(ragement of the drawer is_that
“on due pr, esentment- it shall be accepted and paid according to
its tenor, and that if it be dishonoured, he will compensate the

; ;holdaer, provided that the requisite proceedings in dishonour- shall

1, L, R., 1 Bom,, p. 23,

i
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be duly taken,” We take this definition from the English Act
(45 and 46 Vic., c. 61 and 65) ; but it is merely a reproduction of
the Common Law. - This was also the law in British India before
thegpassing of the Negobiable‘ Instruments Act, and we can see no

indication, in -that Act, of anintention to alter it. The section -

in the Indian Aect relating to this subject is section 30. “ The
drawer of a bill of exchange is bound, in case of dishonour by
the drawee in acceptance thereof, to compensate ‘the holder,
provided due notice of the dishonour has been given to . the
drawee.”” Dishonour may be by non-acceptance, which takes
place “when the drawee makes default in é,cceptance apon being

duly required to accept the bill” (sec. 91), or by non-payment,:

which takes place “ when the acceptor of the bill ......... makes
default in payment upon being duly required to pay the same *
- (sec, 92). . : :

In the case of bills drawn otherwise than payable after sight,
there is no definition or explanation of the meaning of the
italicised words “ upon being duly required to accept the bill,”
and it is argued ‘that, in the case of such bills, there is no dis-
Jhonour Vgithin the meaning of the Act, except dishonour by non-
paymept, and thus the drawer incurs no liability until the Bill
is presented for payment, ?u/ld payment is refused. The qulislx
law does not require presentment for acceptance of a bill payable
after a fixed date to be made by the holder before such fixed
date arrives (see section 39 (3) of the English - Act, which is

" declaratory of the American law (Chalmers, p. 120) and White-

head v Walker®), nor does the Indian Act (sec. 62). But under -
© the English law it was not only allowable but was strongly

advisable to do so0; and we think that the Negotiable Instruments
Act has made mo alteration in that respect. Presentment for
geceptance must always and in every case precede presentment
_for payment, and it appears to us that the drawer of a bill con.
‘tracts that whenever the bill is duly presented, it will, subject to
the provisions of section 63, be accepted. . The several sections in
Chapter 61, relating to presentment for payment, appear to us
“to. presuppose ~that the bill;has not been already dishonoured by

@) 9 M, and W., p. 506, -
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: noﬁ-accéptzince " When' it is" dishonoured by non-acceptance, “as
~well as when'it: is dishonoured by non-payment, the ° provisions'of

Chapter "VIIT come into play. - It is.true that there is no such
-explicit. declaration of the law upon this subject contained in the

- Indian, as'in section 43 (2) of the English, Act, But the whole
- scope’and tenor of Chapter VIII of the Indian Act appear to
‘contemplate the same result as is there declared to follow from

non-acceptance. We are, therefore, of opinion the dishonour of a
‘bill by non-acceptancé constitutes now, as it has always done,
part of the cause of action in a suit against the drawer. . :

* No notice of dlshonour is’ requu'ed Where as in this case, the

_'drawel and dra.wee are the- same ‘person. - On dishonour of thea

blll the right to sue the drawer*iminediately acerued and: was
fcomplete, and there was 16 rieed to waib till the ma.turlty of the
bill, or present it to the drawee for payment. The same view.

* -of the position of a drawer under the Negotiable Instruments Act

was taken by the Court in Miller v. National Bank.of India®
as we have adopted. But the point was hardly disputéd and but
little discussed. It would be unfortunate if we had felt ourselves
compelled to declare the Anglo- Indian law to be different from
2
, .1t has been, however, argued. upon the aubhouty of Gur (Z/al
:Swglz v. The Rdjah of Faridiote® that, admitting that part of

. the cause of . action -arose in Bombay, the Court has no juris-

diction over the defendant, who is a subject of the Baroda State ,
and a_ foreigner, inasmuch as. before suit iiled, he had. ceased
to_carry. on business in Bomba.y and to. be amenable to the
jurisdiction of this High Court, :

" The answer to this. contention- appears to us' to be found ina
passage - of the. judgment of the Privy Council -itself. :“In a.

-~ personal~ actien ......... a decree pronounced ¢n. adsenfem by ‘a,

foreign- Court to-the jurisdiction, of which the defendant has not.

; in-anyl,way[ submitted himself; is by international law an-absolute: -

nullity. - He is under no obligation of any kind to obey it, and

R 1 must be regarded as ‘a mere nullity by the Courts of every

natiqn, exce'pt, (when: authorised by ,special local legislation)- in:
: @) 1. L. R.,, 19 Cal,; 146, ,
@ L, B., 21 Ind. App., p. 171, S.C. 1. L, R, 22 Cal, atp 238,

PO
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_the country of the forum by which it was pronounced.” _Ex\ceptc
-in_the case of Kessowji w. Khimji Jagaram®), where, to escape
."from a grave anomaly, one of the heads of jurisdiction conferred ‘

on the H10*h Court by clause 12 of its Letters Patent. was read

as though. the words ¢ being a British subJect ”? were mserted in
‘,‘1t it has been cons1dex'ed since the estabhshment of this High
- Court, that the several heads, of Jurlsdlctlon specified in the clause
. were applicable to. actions where a foreigner was a defendant,
The number of suits which have been brought, and without ques-
tion decided, upon that. view of the law. must have been very
great. The judgment of the Court- of Appeal in Girdhar v,
Kasszgom @ virtually over-rules Kessowﬂ v. Khimji®, and decides
that the case of fo1e10ners resident out of the jurisdiction, but
Carrymw on. busmess within it, is not to be 1mpl1edly excluded

" :ﬁom the pu1v1ew of clause 12 of the - Letters Patent. The
E reasoning upon whmh the decision is founded 1s directly applrc-
able to the case before us. Thus we feel that We should be v1rtu-
ally over-ruling that decision if we were to accept the contentlon

" of the counsel for the appellant We ‘do not, however, _doubt its .

.correctness, and willingly follow it.  The plea to the jurisdiction,
’ theref{)re, fails. ' EEUE

*

As to limitatidn, we see no sufficient reason for not excludmo' "
~from the ‘pemod prescribed for the suit, the time occupied by the’
plamtlﬁ' in prosecuting his suit in ‘the Court at Cawnpore.. That
it was a bond-fide suit, in" which the plaintiff hoped to obtain a
-decree in his favour; there éan, we think,'bek no doubt.. It was
prosecuted tp decree, but failed.- W feel unable to accept the
argument for the appellant that because the mistake made in
filing the suit at Cawnpore was an' error of law, that the suit
.was not_a bond-fide one. - It was a stupid, though not-an un-
_-accountable, blunder; but the ignorance of law, or the - ill-advice
.of a pleader, does not, in our opinion, necessarily or primd- facie
-establish a want of good faith, 'We do not. assent to the: ruling,
~in which a contrary proposition appears.to. be laid:down. . We
-.also cannot say that the plaintiff has not established that his suit
.was prosecubed with diligence. He engaged a pleader and-took

® I.L.R., 12 Bom,, 507. . ® LL.R,17 Bom,, 662, -
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"the usnal steps which a litigant is compelled to adopt. If there
had been undue delay in the'service of the summons, it would
have been pointed out in the cross- examination of the plaintiff
Nothmo of this kind has_ been shown. The hearing of the casgl
' appears to have been delayed in part by defendant not putting
in his written statement, in part by the state of the business of ‘
. the Court. It would, under these circumstances,"be rather an -
extreme step to deprive the plaintiffs of the benefit of section 14
of the Limitation Act. -
‘Lastly, as to the plaintiff béing a holder in due course (sectioﬁ
9), we do not entertain any doubt. The circumstances show that *
" the hundi was sent to the plaintiff fo prevent the plaintiff dis- .
honouring the hundi which Ddmodar Sukhl4l had drawn on him;;
and to reduce the amount of Ddmodar Snkhldl’s 1ndebtedness to-
the plaintiff. The several cases,in which the holder of a ,blll,'

is said to be a holder for consideration or value, will be found in
. the illustrations to the Eoglish Bills of Excha,noe Adt, sectlon ZT

The present case clearly falls within them.

- We, thereiore confirm the decree of the lower Court and dlS-';‘i

miss the appeal with costs.
Appeal dzsmwsed

Attorney. fo1 the plaintiff : —Mr ‘H. 8. Dikshit.

“ Attorneys for the defendant:—Messrs. Payne, Gdbert amf v
Saydni,
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