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THE INDIAN LAW REPORTS.  [VQL. XX:

ORIGINAL CIVIL.

' 1}efo1‘e the Honourable Chief Justice Farran and Mr, Justice B. Tyalbji. .

THE MUNIGIPAL CORPORATION OF BOMBAY (CRIGINAL DEFEK\?D-
AwTs), APPELLANTS, v, CUVERJ I HIRJ1 AND OTHERS (ORIGINAL PLAINT-
17Fs), RESPoNDENTS. ¥ ‘ ' )

MOTLIBA’T (ORIGINAL DEFENDANT), APPELLANT, v, CUVERJ I HIRJI axp
OTHERS (ORIGINAL PrarxTiFrrs), REsponpENTS.

Vendor and purchaser— Broker— Brokerag ge from vendor and vendee—Pos:twn and’
rights of broker— Claim of brokerage from both vendor and vendee,

A broker is entitled to his commission if the relation of buyer and seller is reall‘y

“brought about by him, although the actual sale has not been effected by him,

A broker is entitled to his commission where he has induced in the vendor the
contracting mind, the willingness to open negotiations upon a reasonable basis even
though a change or modification of the terms of the contract is made by the buyer
and seller without his intervention, N o

A broker sued the Mumclpa,hty of Bombay for brokerage in respect of land pur-
chased by them, o

Held, that, if during the.time that the broker was negotiating with the vendor,the.’
latter was induced to consent to the sale, the broker was enbitled to his brokerage,
It was nob material to enquire what operated upon the mind of the vendor, and .
whether it was the advice of friends, or the knowledge that his land conld be acquired
compulsorily, or the persuasions of the broker. It was sufficient to support thg broker’s.
claim if the vendor’s acceptance of the terms was brought about during his intgrven-” :
tion ; and the fact that the Municipal Commissioner stepped in at the last moment,’
and himself actually struck the bargain, did not deprive the broker of his brokerage.

* Primarily a broker is merely the agent of the party by whom he is originally
employed. ' To make the other side liable to pay him brokerage it must be shown that:
he has been employed by such party to act for lum, or tha.t in the contract he has-

agreed to pay brokerage.

Taesk two appeals were heard together.” The respondents
(plaintiffs) in both suits were a firm of brokers in Bombay, and>
in both suits they claimed to recover money alleged to be due
to them as brokerage in certain transactions. They alleged that.

|in 1891 they were instructed to purchase lands required by the:-

Maunicipality for certain proposed new roads. The price was not:
to exceed Rs. 3 per square yard, .- They purchased a quantity of
land at this rate, and were paid two per cent. on the purchase- -
money as brokerage by the Municipality. There remained three

s * Suit No, 402 of 1893 ; Appedl No, 857.
1 Suit No, 403 of 1893 ; Appeal No, 856,



VOL XX o BOMBAY SERIES.

plots of land stlll to be’ obtamed two of them belonded to Bai

Motlibdi and the third to one Muncherji Frimji Céma. With

much difficulty they ultimately persuaded these owners to part
W1th the land, and the two. plots. were accordingly purchgsed

flom B4i Motlibdi for Rs. 747,489, the brokerage on which at.

two per cent. was Rs. 14,949, and the third plot was purchased
~ drom Muncherji for Rs. 1 72124« the brokeraoe on Whlch at the
same rate was Rs. 8,462.

- In their suit against the Municipality (No. 402 of 1893) as
purchasers the plaintiffs claimed both these sums.

The Municipality alleged that their purchase. of the lands in
gjuestion had not been brought about by the plamtlffs, and they
denied their liability.

" The second suit (No. 403 of 1893) was brought by the plamt-
iffs agninst Bdi Motlibi in respect of the first of above trans-
actions. ~ They claimed to recover from her, as vendor, another
sum of Rs. 14,949, being brokerage on thepurchase-money of
the land sold by her to the Municipality charged at the same rate

- ag the plaintiffs charged the purchaser, viz., two per cent.

. B& Mothbm in her written statement denied her liability, al-
leging | that she had not employed the plamtlﬂ's as brokem nor.

" accepted their services as such. , :

"In both suits the lower Court passed a decree for the plamhﬁ's
for the sums 1espect1ve1y claimed.

“The defendants in both suits appealed, and the appeals were

theard tog ether

M acplam ~son (Acting Advocate Geneml\ Inverarity and Scott for
appellants in both appeals.”

- Lowndes and Jardine for the 1espondents

. The arguments of counsel were e}xcluswely upon the facts

appearmd in the evidence taken by the lower Court.

~ Farrax, C. J. :—The questions which we have to determine in
these -appeals ‘are (1) whether ‘the Division Court was right in
awarding to the plaintiffs’ firm' of Cuverji Hirji and Company
brokerage at the rate of twoper cent: against the appellants® the
Municipal Corporation of Bombay in respect of the purchase by
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_ thelatter of two plots of land kab:Agrapa’tda, one from the appellant.

T Tas  Motlibfi and. one from Mr. Muncherji Cima, and (2) whether
MoNIOIPAL - 40t Court was right in awarding to. the same firm brokerage at:

- CORPORATION’ T
6F BoMBAY'  the same rate against the appellant Motlibdi in respect of the

1895,

Covenst ) sale by her of the former plot to the Municipality. . The sums.
. Hirgn. ~ awarded are large—Rs. 18,412-4-2 against the Municipality and.

Rs. 14,949-12-5 against the appellant Motlibdi.. In each case the
appellants respectively contend that they are not liable to pay .
the plaintiffs any brokerage, and if they are liable for brokerage,
they are not liable at the rate of two per cent. awarded.

- Separate evidence was not recorded in the Court below in each.
of the two cases. Before us it was argued that the evidence,
presented in Appeal No, 857 (Suit No. 402) should be taken as.
the evidence upon which both appeals should be decided, with the
exception of that of the witness M. H. 1\I&JU whose evidencg was-
only to be read in: Appeal No: 856 (Sult No. 403).

' (After dealing with plehnnn'uy ma,ttelb not. materml to thls
report His Lordship contmuad :—). The question which we have-
to consider mext, is upon what terms as to remuneration Hup
Hansm.] was employed by the Municipality. This forms the-
basis- of the case against that body. Hirji was 1eall§.f only a.
partoer in the. plaintiffs’ firm ; but, as the other partners were
dounant so far as the transactions in question in the suit are
concerned we shall speak of Hu ji Han%réj as though e only
yere the broker. ’ Ve
The Mumclpaht:y of Bombay in eamvmw out thelr operations.:
for the well-being and .improvement of the city have offen to.
acquire lands in particular localities. Such lands are acquired
sometimes by ordinary purchase and sometimes by inducing’
* Covernment to put in force the provisions of the "Land' Acquisi--
tion Acton their behalf. In addition to the limited compulsory,
“powers of purchase which their own Act (Bombay . Act I1I of.
1888) confers upon them; they can always apply to-Govern-
ment to put. in force the provisions of the general Act.. They .
differ, therefore, from private purchasers in that they-can com-.
* pel muwilling owneys to part with their lands ;. but, if they.are:
known to be the intending purchasers, they can be forced to pay
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for ‘the land, which they are-under the necessity of acquiring, a
little more than its actual market value. Their position in this
respect must be.borne in mind ‘when we :come to consider the:
clalm of their brokers against Motlibdi '(His Lordship reviewed:
the ev1dence as to the terms in which the brokers were. employed,
and found. that the agreement was that brokerage should be . paid
at.the rate of one per cent. He then continued :—)

"Mr. Secott for the appellants argued that the evidence aﬁ'orded
signs of a special agreement between the.’\{umclpahty and Hirji:
that the latter should be paid brokerage only in cases where the
bargain had been actually struck through him. . The only written
evidence. which. he can point to (oral thele is none) -in support
of the argument is an ambiguous phrase in Exhibit No. 1. 'We
do ot consider that it affords any substantial basis for such a

- contention. And we think that whatever the general law may

be which governs the relation between principal and brokers,
such is the law <o.be apphed between the Municipality and Hirji.
Now we take that law to be as laid down by Erle, C. J. in Green v.
Burtlett®. His Lo1dsh1p says: “The queqtlon whether or not
an agent is entltled to commission, has repeatedly ‘been litigated,
and it hag usually been decided that, if the relatmn of buyer and.
seller iscreally brought about by the act of the agent, he is entitled to
commission, although the actual sale has not been effected by him.”
In ‘that case the purchaser had been introduced to the vendor by’
the agent. In W@wﬁwmmmm-
tion.. That is often fhe main office of a broker in cases where an
“grticle of commerce is sold. Thg bringing together of a willing:
vendor and a willing purchaser is virtually bringing about the

bargat;~5iid tThe same is often the consequence, though in a less

degree, of brinamg a vendor and buyer of land into communica-

tiop_w But in a case like the plosent fhe owner 18 usually WelL
ascertammrr the pelson with 4Whom he has to deal. The initial
phase ‘of the transaction is not the making of the parties knowh
to each other, but the inducing in the owner the contracting mind’
— the willingness to open negotiations’ upoﬁ a teasonable basis.’
. The Amerlcan authorities clied in the notes to Story on Arrency
SR ( (1)14CBNS 681.° '
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)
~ (9th Ed. ) > - 329, show that a broker is eéntitled to his commission -

who has negetiated the contract, even though a change or modi- !
fication of its terms is made between the buyer and seller ; and

thag view is, we think, borne out by the English cases. "See

Green v. Bartlett (supra) and Welkinson v. Martin® ; Manszll v.

Olements® ; Lara v. Hll®, -

We proceed to consider how far Hirji brought about the (

Motlibdi purchase. We shall deal with the history of the trans-

action in some detail, as i6 is necessary to have it fully before us
when considering the plaintiff’s claim against Motlibgi. (His
Lordship discussed the evidence at length and continued :—)

Now the result of this evidence appears to us to be, so far as the’
Municipality is concerned, that although Hirji did not succeed
in obtaining a definite account in writing from Motlib4i of the
terms upon which she would part with the land, yet during the
time he was negotiating with her, her mind had been, brouwht to
the point of being willing to aceept either Rs. 8 per square yard
of her land or to grant it on Fazenddri tenuré at two annas per
square yard per annum ; and that when the purchase was effected
upon the former terms, it had been substantially brought about
while Hirji was conducting the negotiations on behalf of the
Municipality. It is not, we think, material to enquire what
operated upon the mind of Motlibdi to bring about this condition

‘of mind, whether it was the advice of her friend Mr. Bengili or

the knowledge that her land- could be acquired compulsorily, or,
the persuasions of Hirji. It appears to us stfficient, to support, ~
Hirji’s claim against the Municipality, if it was brought about
during the intervention of Hirji, and we think. that the Mun1~
cipal Commissioner steppmcr in at the last moment, and mmself
actually striking the baromn does not deprlve Hirji of hlS clalm
to brokeracre.

. We turn to a cons1derat1on of the habxhty of Motlib4i to pay
bmkerage to Hirji in respect of this contract. The evidence in

the case shows that the rate of commission usually demanded by, '

and 01ven to, land brokers in Bombay, where there is no special.
agleement is two per cent on the purchase-money, but that thls

M 8§C,and P, 1, | (2)LR 980G, P.,139
@ 15C, B. N, S., 45, :
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“rate, which is deemed exorbltant in the case of large purchases

is -usually modified by special agreement in such cases. The’

question before us is not, however, so much as to the rate of
" brokerage. - It is rather as to the ha.blhty of Motlibdi to pay
brokerage at all,

' HormuSJl Muncherji Céma makes the .following statement : —
“ The practice as.to brokerage on sale of land in Bombay is that,
in the absence of special covtract, the purchaser and the seller
both pay two per cent.”” Subject to the above observations as to
the rate, this is doubtless true in cases where a broker is engaged
on each side ; but as Hormusji was speaking of a case in which

* there had been but one broker employed on both sides, his answer -
amust, we think, as contended for by counsel for the respondent, .

have reference to that case also. There was no cross-examination
upon this answer. Hirji says in his re-examination : “ Besides
the Rs. 31,800 received as brokerage, 1 have also received a large
‘amount of brokérage from the parties on the other side. In all
cases of private purchase, I always received brokerage from the
other side, and in every case, except Cama’ S, I was paid two per
cent.”.. : '

No ewaence was given for the defendant Motlibdi to contradlct
or modlfy these statements.. 'We must, therefore, assume that
where a contract for the ‘sale of Jand is completed through the
intervention of a common broker, the practice, subject as above

,’gtated is that he receives two per cent, from each of the contract-

Fe
ing parties. ¢

* The eommon course appears; in such cases, to be to sign the
cortract subject to the usual or -agreed rate of brokerage being
paid. This appears from the plaintiff’s letters, and coincides-
with our experience. This affords the parties the opportunity
of considering the question of their liability to brokerage and
ity rate before finally signing. The practice, as we have stated
it, assumes the employment of a common broker. A broker is
often spoken as a middleman or negotiator between two parties
(Story on Agency, p. 29; Fairlie v. Fenton™), He frequently
acts as the agent of each. “The engaO‘ement of a broker is, like

o L. R 5 Ex. p 169,
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that of a proxy, a factor or agent, but’ with this "difference  that
the broker being employed by persons who have opposite interests
to manage, he is as.it were agent for both the one and.the other

-to negotiate the commerce or affair in which he concerns hlmself
. Thus his agreement is twofold and consists in being fa.lthful to

all- the partles in the execution of what every one of them

‘entrusts him with” (Domat, Bk. I, tit. 17, cited in Story on

Agency, p. 28, in nofzs) But primarily he is deemed merely. the

~‘agent of the party by whom' he is originally employed ‘(Sﬁoi'y,

p. 31). To make the other side liable to pay him brokerage,
it must, we think, be shown that he has been employed by such

party to act for him, or that in the contra.ct such party has

agreed to pay the brokeraﬂe ‘

Inthe present case we thmk therefore, that it lies on tho plamt-
iffs to show that Motlibéi employed Hirji as her agent to conduct
the negotiation before they can recover. br okerage from her. The
case is peculiar. Hirji did’ not as . we have saéd, introduce the
parties to each other, nor was the purchaWpleted

throwgh Kim. Ie was a special agent of the Municipality, who

almwe have pointed out, armed with peculiar power
of purchasing land, to effect this and other purchases, and his
position as such was known to Motlibdi. His commissisn, ' too,
was not agreed to at the time of the contract being entered to.
Under those circumstances it appears to us that he cannot receive
brokerage from Motlibai unless he can show that he was engaged

“by her to negotiate on her behalf. No specigl agreement betweert

Hirji and Motlib4i is alleged in the plaint, and there is no primd
facie presumption, we think, of his having been engaged by her.

" Motlibai has positively’ denied that she ever engaged Hirji

~as her broker ; but this denial is not in itself entitled to much

weight, as she has untruly asserted that he had no interviews
vith: her-save one.  -That: circumstance cannot, however, we
think, be pressed strongly against her. Sheis a very old lady,
and in August, 1894, showed symptoms of senile dementia, with-a

failing memory (Exhibit 44), Her examination had been taken

so late as December; 1893. Thé'éame"iexeuse capnob beﬁmde for
somze of the witnesses who suppofted- her assertions. Hirji’s

diary shows six interviews with Motlib4i between the 14th Aﬁﬁl,
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11892, and the 17th of October inclusive in that -year.  They are
- Exhibits 28D, 221, 22p, 22R, 221, 22¢ ; of these 22f and 22p alone
“support the idea that Motlibai employed Hirji; orsuggested
“that he should obtain’ favourable terms for her. The- rest of
‘he several interviews which ke had with Benoéh and N owrop
point to bim as urging upon her acceptance terms which, he
- thought, would be acceptable to the Municipal Corporation. sThe
~ oral evidence of Hirji Hansrdj does not advance the case .any
.further upon this point. Nor we think does the fact of Motlib4i
not having answered ihrp sletters (Exhibits Zand A1). Notwith-
standing the terms in which these Ietters are couched, Motlib4i
had all along taken up the position that she would not make an
oﬂ'er to the Municipality, but would consider offers made to her
by that body. Hirji, we think, when ignoring this he pressed
ﬁhe lady to make an offer to the Municipal Corporation, cannot
.complain that his letter was not distinctly replied to, nor can it
‘be inferred from Motlibdi’s not replying that she recognised his

right to brokerage.  Her not réplying -to his subsequent letters:

. {Exhibits A 7 and A 12) is as consistent with her having con-
sidered them to be begging letters as with her havmo recoo-mzed
“the claém made upon her as just. i '

~THe plamtlﬁ’s whole case against Mothbél rests we thmk upon

Exhlblt 22p®, - Assuming the last two paraaraphs of that entry

(1) This exhibit was an, extract from the diary of Hirji (plamtxff No. 2) under date
28t August, 1892, swhich was as follows :—
“ ¢ To-day being Sundag (I) had had an mterrupted mterwew wmh Bé) Mothbah
‘W4dia,. In course of conversatlon as usual about her land (she) said as follows i—

&4 ¢ My younger son does not agree -with my ‘view. 'He séys‘ that " (the ‘laﬁfi) 'may‘

-either be sold (to the Municipality} at the rate of Rs,.5, or that (a portion of) the land
sufficient.for {the purpose of) the roads may be given free of charge. But I and (my)
«elder son are of opinion that (the Jand) ; should not be sold but that the same should be
given on 'perpetual lease, so that a permanent income may be secured, Biit‘do’ you
(she) said ¢ get (the Municipality) to pay something’ more than two ‘annas’(rate) >-and
suggested certain alterations in the conditions, "But ultimately (she) said in sweet
woxds ¢ do you arrange definitely with the Municipality and call (again) to- “IOrTow
{or) day after ; I will give a clear answer,’ ~
“To. day the aforesaid Bii asked (me) a.bout the practxce in respevt of the brokerage
~(I) told her the practice (was to charge the broLexage) at'the rate of two per cent. on
“twentyyearsrent e & . R ooy
_.. % On this occasion the Bix often consulted an aged Pérsx who was szttmo by- her
7 gide”

st
1805,

i €
TrE

"MUNICIPAL .

CORPORATION
OF BoMBAY -
C .
CUYERJII
Hirs1.



132
‘1895,

THE -
* “MUNICIPAL

CoreoraTioNy 1@

‘.- OoF BoMeay
A
CUvERIT,
Hiri,

" THE INDIAN LAW REPORTS.  [VOL. XX,

? to e genuine, and to represent ¢orrectly what took place (and
for this we have to rely wholly upon the trutbfulness and accu |
¢y of Hirji,) we do not consider that they establish an agree~
ment on the part of Motlibdi to pay brokerage to the plaintijff. -
Taklno' the penultimate clause at the highest, it only shows that
Motlibdi contemplated the possibility of paying Hirji brokerage

on a lease if she should grant one to the Municipality. Such a
-lease she never granted. We are of opinion that under these.
circumstances Hirji has not established his right to blokerage
against Motlibdi. '

(As to the second claim of the plaintiffs against the Municipality.
in Suit No. 402 of 1898, viz., the claim for brokerage in respect of -
the purchase from Muncherji Framji Céma, His Lordship after
discussing the evidence held that the plaintiffs were entitled to
recover brokerage from the Municipality on the amount of the
purchase- “money at one per cend., and continued :—)

The decres in Appeal No. 857 (Suit No, 402) will, therefore,
be varied, reducing the amount awarded by one-half. In other
respects it stands confirmed. Each party to have their own
costs of that appeal. The Appeal No. 856 (Suit No. 43) will
be allowed and the suit dismissed. As to costs, we think that we -

’ ought not to allow Motlibdi any costs either of the suit or appeal.

It was her denial of Hirji’s interviews with her, and the result-
ing charge of fabrication of books by him, which caused the great
length of the hearing in this case. Even iy appeal the same

~ charges, though in a modified.form, were insisted on. Moreover;

by not answering Hirji’s letters, and allowing him to assume that
she recognized his claim to brokerage, she in some measure was

~ the cause of the litigation between Hirji and herself. The un-

tmthful line of defence which she adopted.is, however, the reason_

which compels us to refuse her her costs.

AR T ‘ Dec;ee vamed
Attorneys for the appellants —Messrs Omequ d & Ca and’
Messrs. Craigie, Lynch and Owen. ‘ ‘ s
Attorneys for the respondent (pl?lintiﬂ') :~1\1éssrs. I’ayne,g
Gillert and Saydni. ' i s .
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