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Nothmor more was: done unt1l December 1894...- The petitio’i'lel"; :

says he did not until then attain majority. He also says that

 the pecuniary circumstances of his father and himself were such i

that it was impossible for either of them to take. steps i the
matter In that month, however, with the ass1stance of a friend,

the petitioner applied to Farran, J.,for a review of judgment, but-
his application was refused, and now the pet1t1oner comes to this

Court for leave to appeal.

“We thmk that up to December 1894 bhe spemal cucumstances“"

amount to, “sufficient cause” and excuse the delay in- proceeding.

That being: s0, we think that nothing since then has occurred

« which should lead us to refuse the petitioner leave to appeal,
1£ the delay until then isheld excused we ought to excuse the
delay since that time, ‘

Under the circumstances, we think the petitioner may appeal,
‘We counsider that his interests (he being then a minor) were not
sufficiently consulted in deciding’the question as to whether or

not to appeal from the decree of the Division Court, and that he

ought now to bev‘allowed to take his case to appeal.

3 < ' e Rule made absolute
Atborneys for the petitioner S——Messrs Little and Co.

Attorneys for the respondent -—-Messrs Nam{ and Hormas;z.
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Before Mr. Justice B. Tyabji.

KANKUCHAND SHIVCHAND AND ANOTHER, PriINTIFFS, o, RUS- : =

TOMJI, HORMUSJI, DEFENDANT .
Limitation Aet (x v of 1877), Sch.. I, Art. 75—Instalments~Paymcnt of debt. by

instalments—Right to sue for whole débt on default of payment of any tnstaliment .

_quault in payment— Waiver of right to sue—onq{' of waiver—Na
proofs - ;

On 15th August, 1891, the defendant executed.a. document admlttmg that:”.
he was mdebted to the plaintiffs in the sum of Rs, 2,125 and -agreeing to- pay ‘the -
amount in seven mstalments, the figst (Rs. 401) to be paid in August, 1891, the: :
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. : . .
second on the 28th April, 1892, and the: remainder at intervals of six months.

" The document contained the following clause:-—‘“If any of the instalments is not

duly paid, am to pay the whole amount with intercst at eight annas per cent, per .
annum,” The defendant failed to payuthe first instalment, which the plaintiffs
admitted was now barred, but on the 10th June, 1893, the plaintifts filed this suét =
to recover the remainder of the debt and- interest. The defendant pleaded that -
under the above clause the whole sum became due on the failure to.pay the firs
instalment; that he nght to sue which then a.ccrued was never waived, and that
the suit was now barred by limitation.

Held, that the plaintiffs having failed to prove a waiver of the right of suit

“ which accrued to them in August; 1891, the suit was barred by limitation. '

The waiver contemplated by " article'75 of Schedule IT of the Limitation Act
(XV of 1877) must be either an-agreement between the partics, or such condact as’
will itself afford clear evidence of a legal waiver.

Suir to recover Rs. 1,724 prmmpal and Rs. 349-13-3 as interest.

The plaint. stated that the plaintiffs had acted as commission
agents for the defendant. The accounts between them were
ad]usted on the 15th July, 1891 and a sum; of Rs. 2, 125 was .
found due to the plaintiffs by the defendant. On "that day he
signed a document admitting the debt and agreeingto pay them
the amount in seven instalments, the first (Rs. 401). to be paid.
in August, 1891, the second (Rs. 300) on the 28th April, 1892, and
the remainder (four of Rs. 300 and one of Rs. 224) at ifervals

‘of six months. In default of payment of any instalment,’ the

plaintiff was to be at liberty to recover the whole sum then dtqe.
The plaint further stated that the defendant had failed to
pay the first instalment of Rs. 401, but the claim in respect of it
was now barred, and the plaintiffs now sued for%he remainder of
the debt, viz., Rs. 1,724 and interest Rs. 349-13-3, makmfr a total
of Rs. 2073133 T« .
The clause relating to the plmntlﬁ'b remedy in case of" defaulti
in payment of the instalments was as follows — ‘
“The said instalments will be pald. by me as each of them will’
fall due. If any of the 1nstalments is not duly paid, I am to pay:_
the whole amount with mtelest at eight annas per cent per'
annum.” ,
The suit was filed on the 10th June, 1835. At the hearing the *
only issue raised Was Whether the clami’was not barred by limit-
ation, :
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Inverarity for plaintiffs :—The second. instalment became due’
-on the 28th April, 1892, On the 28th Aptil, 1895, the Court was.

-closed for vacation. The plaint was lodged on the 10th June,

1895, on which day the Courtre-opened after the vacation —Cigil .-

Procedme Code (Act XIV of 1887), section 48, -All the: other

instalments have fallen due in the three years before  suit. = The -

«question is, whether the whole amount became due on failure
~ to pay the first instalment, and were we bound to" sue then for
~it. We say we had an option and might sue or not, and the
suit now brought is not barred. Counsel referred to section
-5 of the Limitation Act (XV of 1877), Rule 48, High Court
Raules.

Macp/wfson, Acting Advocate General, for defendant:—The
whole sum became due on the failure to pay the first in-
:stalment. The right to sue which' then acerued to the plaintiff
was never waived, and the suit now brought is too late—article

75 of the Limitation Act (XV of 1877). He referred to section

63 of the Contract -Act; Mumford v. Peal O; In the matter of
“Cheni Bash Shaka® Sethu, v. Nayana® ; Gopdla v.' Paramma),

Hirdldl Bachanji v. Budho valad Bahiru ©); Nobodzp G/umder
Shaha v. E“a,m Krishna Roy C/zowdm y @ ’

Im;emmt y in reply as to waiver cited Selw yn v, Garf it M,

Baorupiy Tyasst, J.:—The pla.mt in . this suit, which was

lodO‘ed on the 10th June, 1895, and was admitted as a short cause

.onthe 11th J une, 1893, states that the accounts between the plaint-
iffs and the defendant were finally adjusted on' 15th - February,
» 1891, whien a sum of Rs. 2,125 was found due by the defendant to

the plaintiffs, and that the defendant executed the Gujérati writing

«or bond, dated the same day, whereby he agreed to pay to the
plaintiffs that sum by six instalments, the first being for Rs. 401,
which . became due on-the 2nd Shrdvan Sud, 1947, correspondmg
" with 6th- August, 1891 ; and the second of Rs. 300, which became

-due-on Vaishakh Sud 2nd, 1948 corresponding with 28th Apm],'

®LL R, 2ALSS%. . . . ®LL R, 7Md, 58,
® 1. L. R., § Cale, 97. e ® P J, for18s3, p.172,
@) 1, L, R, 7 Mad,, 577: L L. R, 14Calo, 397,

M 38 Ch. D., 273, at p. 234,
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'1892. The bond provides that, “if perchance any default be

" made in the payment of (one) instalment, I am duly to pay the

" moneys in respect of theinstalments with interest thereon at the
ratgof cight annas.” The construction put on the third paragraph

of the plaint upon this proviso is, “that, if the defendant fail to-
pay any one of the instalments, the plaintiffs were at liberty to
recover at once the whole amount then due with interest at the
rate of six per cent. per annum ;’” and it was contended by Mr.,
Inverarity in his argument for the plaintiffs that the proviso was

~ optional and not absolute, and that, unless the plaintiffs elected to

claim the whole amount at once, the defendant was not bound to- -
pay anything more than the amounts of the instalments as they.
became due from time to time. 1 may at once say that that is not
the construction I put upon the document, and that in my view
the elements necessary to make the proviso optional are engirely
absent here : see Asmufullah v. Kally Churn®; Nilmadhub v.
Ramsodoy®; Hanmantram v. A. Bowles®,

The question then arises whether the whole claim which under
the terms of the document became due in default of the payment
of the first instalment, namely, on 6th August, 1891, is not now bar--.
red under artide 75 of the Indian Limitation Act (X V-bf 1877).
It was admitted on behalf of the plaintiffs that the first inst&lment
of Rs. 401 was barred under any circumstances, and the éplamt
accordingly seeks to recover the amounts of the remaining instal~
ments only, with interest. It was also admitted by Mr. Macpher-_
son, on behalf of the defendant, that, by the 2ombined operation
of section 48 of the Civil Procedure Code and Rule 48 of the High::
Court Rules, the second instalment was-not barred, and that all
the other instalments were within the time provided by the lawof
limitation. = It was, however, argued for the defendant that. as
the whole. sum became due in default of the payment of the first
inétalment,ethat is, on the 6th August, 1891,—and as the suit was®
not brought within three years from that date, therefore it is.
entirely barred. In reply to this the plaintiffs’ counsel relied om,
the proviso of article 75 of the Indian Limitation Act, which runs
asfollows:—“On a pronnssorynote orbond payable by instalments.

b)

@. . R.,.7 Cale,56n . " @ L 1. R, 9 Cale,, 857,
) (), 1. L, R., 8 Bom,, 561,.
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* which prowdes that if default bp made in payment of one(‘

instalment, ‘the whole shall be due —three years from the time
when the first default is made, unless where ‘the payee or obli-
gee waives the benefit of the provision, and then when fresh
; default is made in respect of which there is no such waiver.”

. The plaintiffs claim the benefit of this proviso, and have given
-evidence to prove that they Wa_lved their right of claiming the
whole amount when the first instalment became due, and that,
therefore, their claim as to the rest of the mstalments is still
alive.

Before considering the evidence on this point,— I must ob-
serve that no reference is made to any such waiver in the plaint,
which seeks to save the suit from limitation rather on the ground
of the proviso in the bond being optional than on the ground
of its having been waived by the plaintiffs. Now I take it to

be settled law that mere inaction or delay or even the receipt

of an overdde instalment does not, per se, amount to a waiver

(see the cases collected in Starling’s Limitation Act under article
75 and also Cheni Bash v. Kadum Mondul ®; Nobodzp v. Rdm.

Krishna @ ; Sethuv. Nay /cma ®; Gopdlav. Paramma ®. T take it,
_therefigre, that there must be either an agreement between
theparties, or such conduct as will .itself afford clear évidence of
a legal walver; and T conceive that the nature of proof must be
the same, whether the waiver is pleaded by the plamtlﬁ's to avoid
limitation or by the defendant to escape from the 11ab111ty to pay
the whole, if a sujt is filed by the creditor within the proper time
..on the ground of default in the payment of any one of the
instalments. Now Mr. Justice Straight in Mumford v. Peal ® lays
“down the nature of the evidence necessary to prove the waiver in

the following words: ——“I think,” said that learned Judge (p. 863) ~

“*that the most cogent and conclusive proof must be demanded

to establish that a party to a contract has abandoned a right .

‘accruing to him under its provisions on breach, and has entered
“into some fresh parol arrangement condoan' such breach and
. creating new relations with the party in &erault ”

@ I. L. R., 5 Cal,, 97. . ®LLR,7Maad, 577..
mLLRme%Z@’ . ®IL YR, 7Mad, 583, . .
' v ’ ® 1. L R., 2AW,85 T
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- T will now proceed to examine the evidence in this case Wlth -

- view to see how far it satisfies the conditions above laid down.
Thete was no documentary evidence given, but three witnesses.
Were e\ammed on behalf of the plamtlﬁ's on this point :—-

&,

The ﬁlst of these, Chunildl Nahélchand, who i 1@ the munim of

 the plaintiffy, said :—

«The defendant did not pay the first mstalment * Subsequently to that I had an
interview with dnfendant-—about five or seven da,ys after the first instalment. bécame due ..
Defendant said he expected to get the money in a few days and would pay. He did
not pay. He said he was willing topay. What objection was there when the interest
was running? I saw him on several oceasions. 1 did not sue him for the whole debt,.
because he said he expected to get the money ; as soon as he got money he would pay
us, and that interest was running on our money, When the subsequent instalment
became due, he did not pay. T did not sue him before all instalments became due, be-:
cause we had promised that we would not sue him before all instalments had become-
due. Tiwo persons were présent—Bhikarim and Chunilal Bechardds, This conversation:
took place seven or eight days after the first instalment became due, T never sent him
any attorney’s notice ; but we did make demands every time I saw him. I demanded .
the whole money, namely, Rs, 2,125, I demanded that when all theeinstalments “had
become due. - After the first instalment became due, I dethanded the whole amount,
I demanded the amount of the instalments for Rs, 2,125, He said he would bring:
money and pay the Rs. 2,125 immediétly on Teceiving money. We bévan to demand
after the ﬁrst instalment became due, I made the demand; both before and after my
promxse

Vo g T

This is the whole of the munim’s evidence, and it seems to me
to be clear that, in spite of the great skill and ingenuity of the
learned counsel for the plaintiffs and of his repeated efforts to get
any definite evidence from this witness as to the alleged agreement
for waiver, he has ‘completely failed to extrach it. If this evi-
dence proves anythmg, it rather proves that so far from \valvmo-
the ‘benefit. of the proviso, the plaintiffs insisted on being pald .
the full amount of Rs. 2,125 and that they were put off by thec_
defendant from time to time on vague promises of payment when

he should geb money. I may add that this witness was not cross-
evamlned :

The next Wltness was Chunllal Bechfu*das whose evidence:
was as follows :—

] am'a mebta in piaihtiffssa\\ﬁrm, was present at the interview ‘Tbetween defendant-
and last witness.” T was there after the interview had begun.” Bhikdrani was present
also, The’mupim snd Bhikarim demanded the instaliment ‘that had beéome due.,.

' . ‘ N .

\
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 The defendant said, ¢ T'will pay youmoney by small sums. You need not be impatient.c 1895,
We have been fnends for a long time, I am bound to pay you instalments with Rissy.
mterest ’ The munim and thkz’n‘im did not agree, and demzmded monev then and CHAND

* tHere, 'Still defendant went on saying that interest was running, and they should not ~ SHIVCHAND
be anxious,-and, therefore, the money remained unpaid. The reason why we did not’ RUST.Oi\l JI
sug him was that we had de'dmo‘s with him for a long time” e e @ HorMUsJL

- This witness also, T think, fails to prove any definite agree-
ment for waiver. On the contrary he rather confirms the evi-
dence of the munim that the plaintiffs continued to insist on the
payment of the whole amount. The reason he gives for not
suing the defendant earlier was not that an agreement had been’
come to between the parties,\but simply because “the) had deal-
ings with the defendant for a long tlme.

" ‘Phe third and the last witiess was Bhikérém Aditrdm, who
was formerly in plaintiffs’ service. - He says:—

% Iknow wh y defendant was not sued when the first instalment became due.. When
we demanded money from defendant, he said he evpected ‘money and would pay, and
that we had beeu on good terms for a long time; that he would receive’ money,
within two months. He asked me to tell the munim that he would pay the interest
for-all the mon_e) .~ The munim 1efused to wait. Munim told me to take the
defendant to him. I did so, Weall tlnee went into the adJoman' room, - Defendant
was fold to pay the money. He said he would pay in two orthree months, and asked
us not to%sue him, My thet then said, ¢ Liook here, we will wait till all tho instal-
mentsthecome ‘due, and then we shall pay you interest’.”"

In cross-examination he said; ¢ After th‘e interview and befpfe
this suit I used to go to defendant to demand this money. " I also
“went to him after the first instalment became due.” ‘;Ih'a‘riswef
to a question by“me the witness said “y only demanded the
mstalments and never demanded the whole amouns.” Takm g
thm man’s evidence 4s'a ‘whole, I do not think it ploves any de-
ﬁmte legal arrangement for a waiver of the plamtlffs right to
demand the whole amount on non-payment of the first mstal-
ment. His statement that he never demanded a,nytlung moro
than the instalments, is contradicted by the munim, who dlstlnctl;y
says that the whole sum of Rs, 2,125 was demanded. But, even'if
I accept it as literally true, the mere demand of an instalment has
never, so far as I know, been held to amount to a. waiver of the
’ right to demand the Whole sum-; although the recelpt and accept-
ance of an instalment as such has been held to 1mount to a

s
i
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1895, waiyer (see Mumford v. Peal ®, Cheni Bash v Kadum Mondul®,

" Kaxge- Papamma Row v. Toleti Venkaiya®, Nagappa v. Ismail ®, Buddhuldl
s oxp V. Rekkhab Dds ®). 1t is true that the defendant has not been

' Rueun examined as a witness to contradict the evidence given by any
Horwvsi,  of the plaintiffy’ witnesses, and the plaintiffs are, therefore, entitlod
- to treat such evidence as substantially and admittedly correct ; but
it is going too far to ask the Court to hold that the inherent

defect and insufficiency of the plaintiffs’ evidence is cured by the

mere fact that the defendant has not been called to contradict it.

On the whole, therefore, T have come to the conclusion that the
waiver contemplated by article 75 of the Limitation Act has not
been proved in this ea,se; and I am confirmed in this opinion by.
the fact that nosuch waiver is alleged in the plaint, T, therefore,
find the issué  whether the plaintifis’ claim is barred by limita-
tion ” in the afirmative and for the defendant, and dismiss the
suit. e R

- I cannot, however, award any costs to ther defemdant, ag his
defence is a purely technical one, and is not only opposed to all
principles of honesty and fair dealing, but is a very ungréteful
return for the kindness and consideration shown to him- by the
plaintiffs.. The parties must bear their own costs respectlgely K

. Attorneys for plaintiffs :—Messrs. Mathubhat and Jamietrdm.

Defendant in person. o : -

O LL'R,2 AL, 87. . ©) 5 Mad, H.C. R, 198.
@ I.L R., 5Cal, 397, @ I L. R., 12 Mad., 192.

® T, L. R., 11 AlL, 482,
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Defore the Hon. Mr. Farran, Chief Justice, and Mr. Justice Starling.
jgga, . HURBA'I AND ANOTHER (okIGINAL PLAINTIVFS), APPELLANTS, . HIRA'JL
C o August 8, _BYRAMJI SHANJA (orieINAL DEFENDANT), RESPONDENT®

. g .Mahomedcm law—Msnors—Mortgage by widow— Wzdow-—li’zght to mortgwge S
! - shares of »minors, :

In 1&8”L one Tsmml Ebrdhim, a Mahomedan, died intestate, leavmg a mdow, two sons !
axd two daughters At the txme of his death he was the owner of a certam house in”’
Bombay. Aftnr hxs death his mdow and his eldest son Fbmhnn (m’chout the col‘sent

u1t No, 69 of 1894 ; Appeal No, 803
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