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,Who' appeared to be between fifty and fifty-five, his hair half .
gray half black, and his general appearance betokening that age.
Dr. Ferdinand thought that he looked fifty-fivez In this state

- of the evidence, we think that it is quite impossible for the Court’

to say that the age-of the assured was not that given in tife
declaration of Otal, or that it is proved that the assured fraud-.
ulently understated it.

The Advocate General has objected to the award of interest.
It should run at six per cent.from the date of the plaint. To that
extent the decree will be varied. In all other respects, it will
stand . confirmed with costs. The defendants will be allowed in-
reduction of the amount of decree the premia for one - year less
the premium already paid.

"Attorneys for the appellants:—Messrs, Ao'deszr Ho;musyz and
Dinsha.

Attorneys for the respondents :—Messrs. Muljs (md Raghao;z,

" ORIGINAL CIVIL'

Before Siy Charles Sargent, Kt., Chief Jusiwe, and M, Justwe Bay Jley

CURSANDA'S NATHA’ AND ANOTHER, PLAINTIFFS, v, LA'DKA’V AHOO
AND OTHERS,, DEFENDANTS. ¥

.Liﬁzitation—LiTﬁitatian Act (XV of 1877), Secs, 5. and 14—Guardian and Migor—

Decree against minor—Neglect of guardian to appeal—Leave to appeal granted to.
minor after attaining majority—Practice—Procedure, : v
"One Kessowji Jidhowji died in 1836 and. by his will directad his daughter-in-law
Ladksvahoo to adopt Karamsey Madhowji, his nephew’s son, and ** to this lad as his
inheritance ’ he gave the residue of his prdperty. In a suit filed to have the wil] con= :
strued, a decree was passed on 1st October, 1887, declaring (inter alia) that until his,
adoption by Lédkivahoo, Karamsey Midhowji was not entitled to any part of the -
estate.. Karamsey NIé.dhowp was then & minor and was represented in the suib by his
father and guardian, . No appeal was made against the decree, but the guardian and
Ladk4vahoo began to negetiate with each other as to the sum of money which each
should receive out of the testator’s residuary estate as the price of giving and recemno-
the boy in adogtlon These negotiations continued until 1890, when Lidkdvahoo died,
and the adopticn directed by the will thus became impossible, -In December, 1894
Karamsey Midho i1, alleging that he had only attained majority onthe 14th of that .
month, applied fo‘:\* review of judgment, but his application was rejected(D. vIn ’

* Suit No. 185 of 188,

(O Eee I, L. R,y 19 Bom,, 571
\ ‘ .
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Mareh, 1€95, he.obtained a rule aisi for leave to appeal dgainst the decree of lst '

October, 1887, *He submitted that the circumstances amounted to ** sufficient cause’
‘under scetion 5 of the Limitation Act (XV of 18 77), and that be ha.d not unduly delayed
“his'dpplication after attaining full age.

Held ‘that the special circumstances did amount to * sufficient cause’ uﬁaér fﬂie '

abdve section, and that leave toappeal should be granted, - The guardian was d&sirous
that the adoption ordered by the decree should take place, hoping that he would obtain
a large sum of money for giving the minor in adoption, " His interests were, . there-
fore, in conflict with those of the minor, and the interests of the latter were not
suﬂ‘icxently consulted in deciding whether or not to a.ppeal agamsb the decree :
RULE nisi obtained on the Sth March, 1895, by Kalamsey
. "Médhowji, formerly a minor defendant in the case, calling on the
plaintiffs to show cause why he should not be allowed to appeal
,against the decree made in this suit on the Ist OCtober 1887:

This rule was granted upon ‘a petition of the same date pre- '

sented by Karamsey Madhowy, Wh1ch set forth the followmc
factsg—

" One Kessowp Jéadhowiji died in 1886 leavmgawﬂl and property
to the extent of ninéty ldkhs or thereabouts. The prlamtlﬂ's werg
the executors of his will. )

Lidkévahoo was his dauahter-m-la\v bemcr the widow of hls
predeceased son Lilddhar Kessowji. By his will Kessowp Jadhowji
direct.edsi[iédkéfvahoo to adopt the petitioner Karamsey Médhowji
_{who was his nephew's son), and then. gave the residue of his
property “to this lad as his inheritance . :

Tn 1887 the executors filed this suit to have the will construed
° and to ascertain the rights and interests of the petitioner in the:

testator’s estate. The suit was heard by Farran, J., who on the ‘

1st Oetober, 1887, passed a decree whereby it was declared (inter

alia) that until his adoption by Lddkavahoo the petitioner was .
not entitled to any part of the said estate. The trial of the case

before Farran, J., is reported at I, L. R., 12 Bom., 185.
*  The petitioner was then a minor, and in the suit was repre-
sented by his father and guardian M4dhowji-Kutchra. _
Subsequently to the decree, Ladkavahoo corresponded with
the petltwner s said guardian and with the solicitors/for the exe-
cutors with the ostensible objecb of arranging fo?/ he petltmners
adoption.
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The petitioner, however,alleged that Lédkévhooand his guardian

. were influenced in delaying the adoption by persohs whose in-
‘terest it was to prevent its taking place, and that they were .not
. so anxious that the adoption should be carried out as occupied
. in endeavouring to obtain out of the estate of the testator la¥ge:
- sums of money for themselves as the price of the petitioner’s
- being adopted and given in adoption.  This correspondence

continued throughout the years 1887, 1888,. 1889 and 1890.
Ultimately Lidkdvahoo went- on a pilgrimage and died without.

- making any adoption, and the adoption of the petitioner directed

by the will became impossible.

The petitioner contended that his father and guardlan ¢com-

" mitted a gross breach of duty in entering into such necrotlatlons

-+ for his'own benefit and in not appealing against the decree of

“Farran, J., which declared adoption to be ; necessary

* The petitioner further alleged thﬂt he only attained the age of

, eighteén on the 14th December, 1894, and that he htd no funds of

his own to enable him to take steps in the matter ; that w1hh the
assistance of friends he had recently apphed to Farran, J., for a
review of judgment, -but that a review had been refused(”. He,

- therefore, sought to appeal against the decree, submitﬁing‘that'he

had had sufficient cause for not appealing before, and that be had
not unduly delayed this application after attaining full age.

In support of his petition the petitioner filed an aﬂidmﬁt, in

* which he stated that Ladkivahoo had demanded four ldkhs of .

rup'ees out-of the residuary estate of the testator as the price of
receiving, ‘and his father one ldkh as the price of giving, the
petitioner ‘in adoption, and he produced a draft agreement by

"-which it 'was ‘agreed that, in consideration of the adoption taking

pla.ce ‘these’sums should be paid out of the testator’s estate

The above rule came on for aro"ument before Sar nrent C. J a.nd
Bayley, J.

. Macpherson and Inverarity for the “plaintiffs showed causei—

o We say the petitioner attained majority in May, 1894, while he

.-alleges he dld\not come of age until December, 1894. The peti-

txoner is barred by limitation. e -
: : \ (U Sce L L. B., 19 Bom,, 571,
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. Lang (Advocate General) for the petitioner in suppert of the  18%.
rule:—It was the duty of the guardian of the petitioner to pro- -Cussaxpis™
-tect his interests... The lower Court passed a decree declaring NAma.
.that the petitioner took no part of the estate unless he was i&:ﬁngé‘
~8dopted. : It was for the. minor’s interest that he shoeld be
.declared entitled under the will to the estate, even:if he were not
adopted. His guardian ought, therefore, to have appealed against
the decree.. But he hoped to make money out of the adoption,
and was, therefore, content with the decree which declared adop-
_tion to be necessafy. He, therefore, did not appeal; and the minor’s
interests were sacrificed. Now :that Léidkdvahoo is dead the
effect of the decree is to exclude the petitioner from the estate
altogether. His guardian wholly failed in his duty to the peti-
tioner. The interests of the two were in conflict. Under these
circumstances the petitioner cught now to be allowed to appeal.
He only attained his majority in December, The circumstances
‘show “sufficient cause ” within the meaning of section 3 of the
Limitation Act (XV of 1877). “He cited In re Manchester Economic
Bmldmg Soc;el y W ; Curtis v. Sheffield®.

e Sarcent, C. J. :—The question here is whether “sufficient cause”
for thg delay in presenting the appeal:has been shown. What
cireumstances will constitute “ sufficient cause” within the mean-
ing of the fifth section of the TLimitation Act (XV of 1877) is
a Point - that has often been discussed ;-but no rule has been laid
down defining or specifying the nature of the circumstances
which are to be yegarded as sufficient under the section. Itis
impossible to lay down any such rule, and.I shall not attemp’o it.
The English case that has been cited, In re Manchester Kconomie
* Building Society®, does not assist .us-much. The passage from
" the judgment of the Master of the Rolls that has been.relied
upon only in fact re-states the question that we have to decide.

There is no dispute here as to the facts until we come to
the time at which the petitioner is said to have attained full
age. Until then how does the case present itself. The suil was
brought for. the purpose. of having the testator’s..will construed

(M 24Ch. D, 488. ¢ ° Y ea Ch. D., I..
(®-24 Ch. D., 488, at p. 497,
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1895 +By that will the residue of the estate is Bequpathéd to "’chempeti-'
”Cvﬁii:}gzﬁs ~tioner ‘as.adopted son, But the important question is raised as
L;’gn- -to ‘whether under this bequest the petitioner-is entitled to take
“vamop, - the residue unless he is adopted. The Judge'who tried the case
B -has keld that on that condition alone he is entitled to the pr?);
:perty ; and that unless ‘he is adopted the property must go
:elsewhere.. " In his judgment on review(®, the Judge says that the
.question was a difficult one and was in his opinionr one which
-might properly have gone to appeal. That then is the nature of

"bhe case and the point to be decided. : A

Tt appears that, after ‘the decision of the lower Court was
'0‘1ven negotiations with reference to the proposed adoption began
between the lady who was to adopt and the father of the peti-
tioner who was to give him in adoption. Both were anxious to
effect the adoptlon, and both sought to make a proﬁt out oﬁ 1t
and it appears that there was some arrangement made between
them that upon the adoptlon taking place the &dop’blnw mother
‘was to get four lakhs out of the estate, and the father was to ovet
one ldkh. Tt was thus mamfestly to the advantage of the pe{n-
‘tioner’s father and guardian that the decree of the lower Court
should stand, and that the adoption which it declared to bgmneces-
sary should be carried out. He would naturally desire thatethe
decree which declared adoption to be necessary should remain in
force rather than that it should be upset. It was thus clefily
not his interest to appeal, while for the minor it was most import-
ant, if it was possible, to obtain a declaration from the appeal
Court that he was entitled to the property under the will, whether
‘he was adopted or not. Here, then, we have the interests of the
minor and of his guardian in conflict—the interest of the minor®
requiring an appeal, the interest of the guardian being that the
decree, which directed an adoption’ for which he would get a ldkh
of rupees, should not be questioned, but should remain in force.

, 'The negotiations with. regard to the adoption continued for
some time, and in 1889 ILidk4vahoo left Bombay and subse=
quently died when on pilgrimage. The adophon dxrected by the

will thus became 1mposs1ble .

() Seel, L.R., 19 Bom., 51!. .
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Nothmor more was: done unt1l December 1894...- The petitio’i'lel"; :

says he did not until then attain majority. He also says that

 the pecuniary circumstances of his father and himself were such i

that it was impossible for either of them to take. steps i the
matter In that month, however, with the ass1stance of a friend,

the petitioner applied to Farran, J.,for a review of judgment, but-
his application was refused, and now the pet1t1oner comes to this

Court for leave to appeal.

“We thmk that up to December 1894 bhe spemal cucumstances“"

amount to, “sufficient cause” and excuse the delay in- proceeding.

That being: s0, we think that nothing since then has occurred

« which should lead us to refuse the petitioner leave to appeal,
1£ the delay until then isheld excused we ought to excuse the
delay since that time, ‘

Under the circumstances, we think the petitioner may appeal,
‘We counsider that his interests (he being then a minor) were not
sufficiently consulted in deciding’the question as to whether or

not to appeal from the decree of the Division Court, and that he

ought now to bev‘allowed to take his case to appeal.

3 < ' e Rule made absolute
Atborneys for the petitioner S——Messrs Little and Co.

Attorneys for the respondent -—-Messrs Nam{ and Hormas;z.

‘ ORIGINAL CIVIL.

Before Mr. Justice B. Tyabji.

KANKUCHAND SHIVCHAND AND ANOTHER, PriINTIFFS, o, RUS- : =

TOMJI, HORMUSJI, DEFENDANT .
Limitation Aet (x v of 1877), Sch.. I, Art. 75—Instalments~Paymcnt of debt. by

instalments—Right to sue for whole débt on default of payment of any tnstaliment .

_quault in payment— Waiver of right to sue—onq{' of waiver—Na
proofs - ;

On 15th August, 1891, the defendant executed.a. document admlttmg that:”.
he was mdebted to the plaintiffs in the sum of Rs, 2,125 and -agreeing to- pay ‘the -
amount in seven mstalments, the figst (Rs. 401) to be paid in August, 1891, the: :

*“mb No, 267 of 1895,
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