1895.
July 26,

THE INDIAN LAW REPORTS,  V OL. XX.

ORIGINAL CIVIL.

Before the Honourable Mr. Farran, Chief Justice, and Mr. Justice Statling.

MANCHERJI BOMANJI (ORIGINAL DEFENDANT), ArrerLaxt, v, NU%-
"ERW A'NJI MANCHERJI axp anoruer (oriciyay PrarsTires),
REesroNDpENTS.* :
Limitation Act (XV of 1877), Seh. II, Art. 115—Agreement—Construction.
. The plaintiffs werc husband and wife, .and they werc married on the 14th March,
1888, On the day of their marriage the defendant, who was the father of the first
plaintiff, gave him a note addressed to his (the defendant’s) firm as follows :—

“ Do you be pleased to pay Rs. 7,000, namely, seven thousand, for ornaments in
respect thereof, together with interest thercon at the rate of Rs, 4, namely four,
per one centum per one aunum, within a period of 3, namely three, years frow this
day.” ‘

" The plaintiff took this note to the defendant’s firm, and in return received the
following document addressed to himself 1—

“You senb one ‘chithi’ (note) for Rs, 7,000, namely, seven thousand, on me,
The sum which your father Set Mancherji Bomanji Panthaki eaused to be paid to
jl)ou in respect of the ornaments appertaining to your marriage has been eredited to
your account, bearing interest at 4, namely four, per cent. For the same this ¢ receipt?
has been given in writing,” )

No money was actually paid by thedefendant to the plaintiffs, and noue was lodged
with the defendant’s firm by the plaintiffs, but subsequently to the above transaction
an account was kept in the defendant’s books, in which the first plaintiff was duly
credited with interest every year, In March, 1891, the phintiff demanded from the
defendant the amount standing to his credit on this account, The defendant pleaded
limitation,

Held that the purpose for which the money was to be paid,¥viz., the purchase

of orpaments for the wife, indicated that it was the intention of the parties that pay-

ment should not be made until the plaintiffs were prepared to purchase ornameuts,
and that until then the money should remain with the defendant’s firm, The inten-
tion was that the money should not be paid until the plaintiffs required it for
the purpose for which it was destined, and demanded it, The contract was not broken
until the plaintiffs demanded.the money, which they did in March, 1804, Article 115

" of Schedule IT of the Limitation Act (XV of 1877) applied to the case, and the suit

‘was not barred,

ArpEAL from Candy, J.

Sﬁit for Rs. 7,000- and interest at 4 per cent. from the 14th
March, 1888;

® Suit, No. 179 of 1804,
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The first and segond plaintiffs were e husband and wife and the
defendant was the father of the first plaintiff. The plamt
alleged as follows :—

“The firs§ plamtlﬁ' was martied in the year 1898 to the second plaintiff, and on the
occasmn of his marriage the defendant, in accordance with Pirsi custom, agreed to
present to the plaintiff and his wife ornaments of the value of Rs. 7,000 ; tgut as the

defendant did not wish to expend the money in ornaments at that time, it was agreed.

between the first plaintiff and the defendant that the sum of- Rs, 7,000 should remain
as a-deposit with the defendants’. irm of Bomanji Mdineckji, and should be paid
to the plaintiffs, with interest at 4 per cent. per annum, when the moneys were de-
manded for the purpose of getting the ornaments made. The defendant in the
meanwhile was to keep the said moneys as a depository and trustee for the plaint-
iffs and to credit the same in the first plaintiff’s name in the books of the firm.”

The plaintiff deposed that in pursuance of the above stated

arrangement, the defendant on the 14th March, 1888, gave him a
note, or order, addressed to his (the defendant’s) firm, which ran
as follows i—

“(To) Andhidwa Miéneckji Panthaki, To wit. My son Bhai Nusserwanji Man-
cherji Panthaki marries to-day, Do you be pleased to'pay Rs. 7,000, namely, seven
thousand, for ornaments in respect thereof, together with interest thereon at the
rate of Rs, 4, namely, four per one centum per one annum, within a period of 3,
namely, three years from this day. Bombay, the English date the 14th of March, in
the year 1888, wntten by A (Ahdhuﬁm) Mancherji Bomonp Panthaki,”

The plammﬂ deposed that he tock this note to the defendant’s
firm, and in return rece1ved the following document addressed to

hinfself :—
“(To) The respected Bhai Nusserwdnji Mancherji Panthaki. To wit, You sent

one ‘chithi’ (note) for ®s. 7,000, namely, seven thousand, onme. The sum which
your father Set Mancherji Bomanji Panthaki caused to be paid to you in respect of
the ormaments appertaining to your marriage has been credited to your account,
bearing interest at 4, namely, four per cent. For the same this ‘ receipt / has been
given in writing, Bombay, the English date the 14th of March, in the year 1888,
written by Bomanji Mdneckji Panthaki. The handwriting of Dinsh4ji.”

It was admitted that nomoney was actually paid by the defend-
ant to the plaintiffs, and none was paid to or lodged with the ‘de-
fendant’s firm by the plaintiffs. ‘

The plaint stated that the defendant had since kept the said
money and credited the first plaintiff with interest and struck
the balance every year. The plaintiff demanded these moneys
from the defendant by letier on the 9th and 22nd March, 1894,
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- but the defendant had not- sent any reply to, these letters of

demand. This suit was filed on the 12th Aprxl 1894.

The defendant denied the agreement stated in the plaint and
pleaded limitation. As tothislast ples, the plaintiff contended that
the case fell within article 60 of the schedulo to the Limitatioh .
Act (XV of 1877), and that time ran only from the date of demand.

The case was heard as a short cause by Candy, J., who held’
that article 60 applied, and passed a decree for the plaintiff.
- The defendant appealed.

Macpherson (Acting Advocate General) and Kivkpatrick for the
appellant :—There was no consideration for the alleged agree-
ment. The plaintiffs had been betrothed for years, and it does
not appear that the subsequent marriage took place because of
the alleged promise to give Rs.7,000. It was o vooluntary
promise of a gift-— Frefon v. Woollven ®. In any case, the
suit is barred. The documents show this was not a case of
deposit. If there was an agrecment at all on the “14th March,
1388, it was merely an agreement to pay Rs.7,000 within
three years. On the expiration of the three yenrs, viz.. on the
14th Mareh, 1891, the plaintitf’s right of action (if any) accrued,
and he had three years from that date in which to sue, This suit
was not filed till 12th April, 1894, and was then barred. They
referred to Ichha Dhangi v. Nathe® ; Ishur Chunder Bhddurs v.
Jibun Kumars Bibi®; Dordabji Jehdngir Bandiva v. Munclirji
Bomangi Panthaki®.

Inverarity and Russell for the respondent :—This was an
agreement or gift in consideration of the plaintiffs’ mmrmwe.
The circumstances show that this money has really been' held
as a deposit by the defendant, for the plaintiffs. The money was.
put aside as a fund to be applied in purchasing ornaments irn-
accordance with Pdrsi custom whenever the plaintifs desired to
purcha,se them. They demanded their money for the purpose of
buying these ornaments in March, 1804, and this suib was filed
in this year. They referred to Story on Bailments, paras. 4 and
41; Tidd v. Overell @; Atkinson v. Bradford Lynitable Society <

L 17 Ch. D., 416. ) 1. L. R, 19 Bom,, 352 at p.3
@ I. L. R., 13 Bom,, 333. () L. . (1893), 3 Ch., 154

® L L. R.p16 Cal, 25 © 25Q,B.D., 377,
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FALRAN C.d. —Upon the first point V\hxch has been urged

‘upon us in this® appeal, that there was no consideration for the

agreement deposed to by the plaintiff in his examination, and
further evinced by the exhibits, we do not entertain doubt, but
as it is*desirable to have a clear view of the facts before us when
considering the second and more important question, we sfate them

(7 they present themselves to our minds.

The plaintiff Nusserwénji, who is the son of the defendant, ‘

was in the year 1888 about to marry the second plaintiff,
Meherbdi. It is customary amongst Parsis for the father of the
bridegroom, on the occasion of the marriage of his sons, to give
ornaments, or money for the purchase of ornaments, to the bride.
Such ornaments are considered to be the joint property of the
husband and wife. Previous to the marriage, the defendant pro-
mised to give Rs. 7,000 to his son Nusserwsnji to purchase such
ornaments, .and Nusserwénji agreed to that amount. The mar-
rlacre subsequently took place, Upon the occasion of the mar-

" riage, the defendant, not finding it convenient to pay the Rs. 7, OOO

in cash, handed Nusserwédnji, or his wife, an order addressed
to his place of business, which was carried on in the name of

- Boman$i Mancherji Panthaki, and which, for brevity (though

inaccurately) we shall refer to as “the defendant’s firm.” The,
orgder is dated the 14th March, 1888, and is to the following

effect :—* My son Nusserwénji marries to-day. Do you be pleas-

ed to pay Rs. 7,000 for ornaments, together with interest thereon.

at the rate of 4 per cent. per annum within a period of three

yeays from this day.” Our interpreter informs us that the exact

literal translation of the direction for payment is “Do you be

pleased to pay Rs. 7,000in three years from this day’s time.”
The meaning is the same. It is, we think, a direction to pay the
Rs. 7,000 with interest, but giving three years within Whlc]. the
firm could not be called on to pay.

Th1s document the plaintiff Nusserwan_]l took or sent to the
defendant’ s firm, and was given a receipt signed in the name of
sthe firm. It runs thus—“ To Bhai Nusserwénji - Mancherji
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Panthaki. You sent one ¢chithi * for Rs. 7,000 on me. sl‘his

sum, which your father Mancherji Bomanji Panthaki caused

to be paid to you in respect of the ornaments appertaining to

your marriage, has been carried to your account, bemm" interest
[ 9

at 4 per cent. For the same this receipt is given. ’ !
»

" An account was thereupon opened in the books of the defend-
ant’s firm, which has ever since been carried on, but no interest
nor any part of the prineipal sum has ever been paid to the plaint-~
iff. : :

« The above two documents must, we think, be read together.
The receipt, when read in conuection with the order, is, we think,
a receipt by the defendant’s firm for Rs. 7,000, payable with
interest ab 4 per cent., but not to be demanded as of right within
three years. Being given in the plaintiff Nusserwanji’s ‘name,

" it is a receipt in his favour, The result of the transaction

appears thius to be that the plaintiff Nusserwdnji, in licu of the

 Rs. 7,000 which his father had promised to give on his marriage,
,accepted the undertaking of the letter in the name of his firm, -

and the father in the name of his firm undertook to pay the
plaihtiﬁ' Rs. 7,000 with ioterest, but not before the expiration of
three years. 7

" Now, on the question of consxdemtxon, we should fecl no diffi-
culty in holding that the marriage took place at the father’s
request, and upon the understanding that the father should make
the customary presents for ornaments, which by agreement be-
tween father and son were fixed at Rs. 7,000., It is a inuch
stronger case than that of Skadwell v. ShadwellV, where such a
request was implied by the majority of the Court. But even
without implying a request, it is, we think, clear that the marriage
took place upon the faith of the father’s promise, and so the case
falls within the principle of Hammersley v. De Biel®, and within the
meafiin& of section 8 of the Contract Act IX of 1872). The
plaintiff by contracting the marriage, fulfilled the condition upon
which the promise was made.

Turning now to the question of limitation, it has been consid-
ered by the Divisional Court that a case of trust has been made

M 9 C.B. N. 8., 18, ©(® 12CL and F., 45,



VOL. ¥X.] . BOMBAY SERIES.
L] . '

out in respect of ‘the sum of Rs. 7,000 referred to in the exhibits,

“and tha the. defendant in some way held that sum in trust

for the p]aintiffs ~This view was not strenuously upheld in thé
arcrum.ﬂnt before us, and indeed in a later judgment in the case
,of Dordbji Jehdngir Randiva v. Muncherji Bomanji Pynthdki®
the learned Judge has himself receded from it. The documents,
in our-opinion, do not evidence a. trust, nor can we imply a
trust from the surrounding circumstances so as to bring the

case within the:meaning of section 10 of the Limitation Aect -

- (XV of 1877) ; and, unless we can do that, it is useless to speak of a

~ trust in this connection. The Division Court hasalso held that,if the

‘Rs. 7,000 were not held by the defendant in trust for the plaintiff,
the case falls within article 60 of the second schedule to the Act,
“so that the claim is not barred. The wording of the documents,

however, shows that the Rs. 7,000 were not deposited under an -

'agreement that they should be payable on demand, inasmuch
as they wewe not necessarily payable for a penod of three years,.
nor indeed can it, in fact, be said that theve ever was a deposit,
' ~ though a liability to pay the amount was for consideration un-

dertaken by the defendant’s irm. The case must, therefore, fall \

under some other provision of the law.
*
sThe provision governing it is, in our opinion, -article 115

There is no other article suggested, or that we can discover,

specifically applicable to the case. Limitation under that article
(115) begins to run from the time when the contract is broken.
"What that timeris, must depend upon the terms, express or implied,
“of the contract itself, whether it is an absolute contract to pay
Rs!7,000 with interest on the expiration of three years from the
date of the contract, or whether it is a contract to pay that sum
on demand, subject to the three years’ grace allowed to the
defendant. The documents, evidencing the contract, are loosely
and inartificially drawn, and do not clearly specify the “exact
obligations which they impose on the defendant’s firm, or, in

other words, upon the defendant. Ordinarily it is the duty of _

the debtor to pay his debt when due to the creditor—Story’s
Contracts, 967. If he does not do so, he breaks his contract,

3
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1895. -and time‘begins to run against the creditor. We think, however,*
. Maxcazms in the present case that the documents, read in the light of the

Bouaxal  surrounding circumstances, show that such was not the nature
Nusssr- of the obligation which the defendant undertook. The cantract,
J‘széﬁgn, though n substance a promise to pay by the defendant, is in
‘ form a direction to a third party to pay. No definite time for
such payment is specified ; itis left todepend upon the conven-
ience of the parties. The purpose for which the payment was
to be made, the purchase of ornaments for the wife, is set forth
on the face of the document. This is an indication, we think,
“that it was the intention of the parties that the payment should
not be made until Nusserwdnji and his wife were prepared to
‘purchase ornaments, and that until then the money should remain

-at interest with the defendant’s firm. )

These circumstances, coupled with the near relationship between
‘the parties, lead, we think, to the conclusion that the parties
intended that the money should not be paid until the plaintiffs

5 required it for the purpose for which it was destined and until
Nusserwdnji demanded it. The contract was not, therefore, we
think, broken until the plaintiffs demanded the money, which
they did for the first time within the period of limitatiop. The

~appeal will be dismissed with costs. e

. Appeal dismissed.

Attorneys for the appellant :~Messrs. Bicknell, Motildl and
- Mervanjt. '

Attorneys for the defendants :—Messrs, C’rau;ﬂ;;'d, Burder & Co.
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