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Before the Honourable Chief Justice Farran and Mr. Justice Starling,

SHAIK HUSAIN (orteival DEFENDANT), APPELLANT, v. GOVARDHANDA'S . 1895,
PARMA’NANDA'S (oRIGINAL PLAINTIFF), RESPONDENT. . C July
Teandlord and tenani— Ejectment— Tonure—Plea by defendant that he held the land
by Fazenddri tenure for building purposes—Permission to med—Counterpm (4] of
leases produced by landlord—Bzecution of counterpart denied b_y defendant—
' Ancient documents—Claim of tenant to compensation for bmldmgs erected by lum.

In a suit for eJeotment brought in 1894 the defendant contended that he held the
land on permanent Fazend4ri tenure, and preduced a document, dated 1848, by which
his predecessor was given permission to build upon the land, The plaintiff (landlord),
however, produced the counterparts of a subsequent lease to the same tenant (defend-
ant’s predecessor), dated 1851, which created a monthly tenancy, and of g later one
te the defendant himself, dated 1859, creating a yearly tenancy determinable on a
rgonth’s no‘é/ice, under which provision- this suit was brought., - The defendant
denied that he had cxecuted this document, and contended that it was not proved,
The lower Court held that these documents were admissible as ancient documents,
and relying upon them passed & deoree forthe plaintiff. On appeal,

Held, confirming the decrece, that having regard to the circumstances, the docu-
metits must be held proved, and the plaintiff was exntitled to recover possession of the
land.

A tenant of land demised to him cannot on the termination of his tenancy claim
compensation for buildings erected by him.

ArpEAL by the defendant egainst a décree passed in favour
. of the plaintiff by Parsons, J., dated 15th January, 1894,

| ‘Suit in ejectment. The plaintiffs were the executors of the
will of one Parmédnandds Jivandds. . ‘

The plaint set forth that by various assignments the said Par-
ménandés Jivandds be%m“ggjh’e assignee of a certain ‘lease, dated
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the Ist October 1794, whereby the Bast India Vompany leased

toone W. H. Blackford, his heirs, executors, administrators and
asssigns, a certain portion of the land known by the name of Bhan-
darwéra Hill fora term of ninety-nince years, with a covenant of _
renewal Pthat the defendant was a yearly tenant of a part of the
said demised land under a lease dated st January, 1859, made to
him by one Cénji Chatur, the predecessor in title of the said
Parmédnandés, at a rent of Rs. 20 per annum, which said lease
contained a covenant by the defendant to quit and deliver up

‘possession at any time on one month’s notice in writing; that

the plaintiffs on the 22nd September, 1891, gave the defendant
notice to quit, but the defendant had not 1ephed to the notice

‘and had refused to give up possession.

At the hearing the plaintiff produced a counterpart (Exhibit G)
of a lease dated 13th October, 1851, granted by Cédnji Chatur to
one Abdalla Shaik Isméil (defendant’s uncle and predecessor),

AThls lease created a monthly tenancy as long as the rent was

pald determinable, however, by the landlord on a montl's notice.
It was not ‘assignable. The only difference between that lease

‘and the one sued on was that the latter created a. yearly, and

‘not a monthly, tenancy. o

In his written statement the defendant denied that he held as

“yearly tenant; and alleged that the land in question had originaH‘v
"been let for building purposes to his predecessor on Fazenddri
“tenure at a small quit-rent, and he submitted that he was entitled

.to hold the land subject only to the payment of such rent.

The defendant in his evidence said that his uncle Abdulla &ot
possessmn of the land in 1848 under the following document
(No. I) which, hecontended, showed that Abdulla was a perpetual

TFazendéri tenant of tke land 1~
° “22nd May 1848,

“This is to cert.ify that Abdulla Shaik Jsmdil has our permission to build his house
'ﬁpon our ground, part of Bhandarwdra Iill, in Mazagon, No. 19, of ground rent

from which hé pay to us.
D. Axp M. PesroxyL”

3

The ]og’er Court (Parsons, J.) passed a deeree for the plaintiffs,
relying on the leases Exhibits G and H.

)
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v t The defendant aiopealed, and in appeal alleged that he had erected
buildings on the land at his own expense and with the written
‘permission of the plaintiffs’ predecessor in title,and he contended

 {gniter dlin) that in any case the plaintiffs were o'nlsr entitled to
possession ‘of the land and not of such buildings: ‘He*further
.contended that he ought to be allowed reasonable compensation
for the said bulldmO‘s or be allowed to remove them before de-
livering possession of the land, :

Rudra and Settlur for the appellant (defendant) :—The alleged
lease is not proved—Uggrakant Chowdhry v. Hurro Chunder Shick-
ddr® ; Hari Chintdman Dikshit v. Moro Lakshman® . The defend-
ant got permission to build on the land—Ramsden v. Dyson®;
Kunhammed v. Ndrdyanan Mussad® ; Dattdtraya Rdydji v.
Shridhar Ndrayan® ; Yeshwaddbdi and Gopikibdi v. Rimchandra
Tussdram® ; Plimmer v. The Mayor, &e., of Wellington® ; Ndrdyan
bin Raghoji v. Bholigir Gurw Mangir®,

Macpherson (Acting Advocate General) and Inverarity for the

respondents (plaintiffs).

Farraw, C.J.:—The defendant was allowed in th1s case to
appeal as a pauper principally to have the question of his claim
to comffensation upon eviction determined. The arguments have
not however, been confined to that point. The question as to
whether the execution of Exhibit G and Exhibit H has been
satlsfactorlly proved, has also been raised before us,

Tt arises thus., Can]1 Chatur, ‘the ancestor and predecessor in’

title of the plaintiff, purchased the Bhandarwéra Hill in 1851, The
hill #s held on a ninety-nine years’ renewable lease from Govern-
*ment. - It was conveyed to C4nji Chatur on the 23rd July, 1851,
At that time one Abdulla Shaik Ism4il was in occupation of a plot
of land upon it. The nature of his occupatign is not shown, but
the defendant, who, claims to be his nephew and heir, prodﬁceé a
document, dated the 22nd May, 1848, in the follbwincr terms :—
" ““This is to- certify that Abdulla Shaik Ismaill has our permis-
sion to build his house upon our ground, part of Bhandalwara.

. (O L LR., 6 Calc., 209, " ® L L. R., 17 Bom,, 7366
7@ 1, L R.,11 Bom,, 89 atp, 98, L L.R., 18 Bom, €6 ° . '
@, LB, 1 H. L, 129, € . 9'App. Cas., 69%a¥’p, 712

© L L R, 12 Mad,, 320, .7 " 6 Bom, H. C. Repyy A, C. Ty Po 80.
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3 o
Hill, in Mazagon, No. 19, of ground renf from which he

pay to us—(Signed) D. and M. Pestonji.” It is contended by the
appellant that this documentshows that Abdulla was at that time
a perpetual Fazenddri tenant of the land which he eccupie.

- We do’not think so. Exhibit No. 1 itself is a mere permission

g or license to build, and does net indicate what the occupant’s

" tenure really was. Had there been no other document in exist-

ence, and had the occupants showed an uninterrupted payment

of rent ever since, the inference might fairly be drawn, as it was

drawn in Yeshwaddabds v. Rimchandra® that the land hiad then

" been let for building purposes on permanent Fazenddri tenure;

but if we find the tenant a few years after its date accepting
a lease of a less permanent character, no such inference can fairly
be drawn. The equally probable inference is that the perhission
was given in view of a lease upon the terms subscquently ac-
cepted, or in the form common on the estate. The existence of
this document does not, therefore, throw doubt upen the genu-
ineness of that to which we shall now refer.

There are numerous documents amongst those in plaintiff’s

- possession which purport to be counterpart leases signed by the
. tenants of Cénji Chattur soon after his purchase. From this it

‘{i"would appear that he was then engaged in taking from. his
" tenants acknowledgments of the terms upon which they severally

held. " The plaintiff produces one of such counterparts wlfich
purports to be executed by Abdulla. It is written in English
and bears date the 13th day of October, 1851. It purports
to be attested by two witnesses, and has all the appearance of
being an ancient and genuine document. The rent recoverable
by it corresponds to the rent which, as appears from the books'
of C4nji Chatur, Abdulla paid (2 annas per square yard for 125
yards, which amount to Rs. 14-6 per annumn). The only doubt ’
which suggests itself as to its authenticity arises from its terms. -
It creates, in effect, a monthly tenancy to continue so long as the
rent is paid, but determinable by the landlord on giving a month’s
notice. The lease is, in terms, not assignable. It certainly does
sppear strange that Abdulla Sheik should have built upon the land
expectmg to get or having (for there is no evidence asto whether

U I, L. R., 18 Bom,, 6.,
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jhe bilding upon the land was erected before or after the date 1895.

. G . . [
‘of this lease) such an insecure tenure; but we cannot reject as SHAIR

unproved an ancient document simply because it is not a Hy::m
prudent act for a lessee to lay out money upon the tenure which GOVAR-
T g DHANDA'S
% discloses. We are fully aware of the danger of- treating old Parma’™
NANDA S

documents as established, merely because they are thirky years
old and come from the proper custody (see¢ Uggrakant v. Hurro
Chunder® and Hare Chintdman v. Moro Lakshman®). But here
circumstances point to the likelihood of Abdulla having executed
some counterpart, and this is produced with all marks of gen-
uineness upon it and according with the tenure in the books
of the estate. We consider that the Division Court was fully
Justified in treating it as proved and acting upon it.

It appears from the books of the estate that in Samvab 1893
'{1%56-1857 A.p.) Abdulla is debited with Rs. 20, being the rent of
160 square yards. - From this it appears that the holding was then
increased. 'Fhe plaintiif produces another counterpart lease (Exhi-
bit H), dated the 1st of February, 1859, which purports to be
executed by the defendant himself. This is a counterpart lease
for 160 square yards. Itison a printed form and duly attested.
The signature upon it is not dissimilar to that to the defendant’s
wrijten® statement. The increase in the holding affords a reason
for a new counterpart being taken from the tenant who as heir
sueceeded Abdulla, The rent reserved by this lease (Rs. 20) has
been paid regularly by the defendant for many years, and alto-
gether the trapsaction has a genuine appearance.. Having
regard to the existence of the counterpart lease (Exhibit G) pre-
viously executed by Abdulla, there is nothing improbable in the

» defendant’s having executed a new counterpart in similar terms.
Those of the new lease only differ from the terms of the former
onein creating a yearly, instead of a monthly, tenancy, but simi-
larly terminable by a month’s notice. The dehial of the defendant,
in cross-examination, of having executed Exhibit H, is half-
hearted, and we think that the Judge was right in disbelieving it.
We consider Exhibit H to be proved. The decree is, therefore,
correct in awarding possession of  the land comprised in Exhi-

@ L L. R.,6Cale209, . L LR, 11Bom, 89, -
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189, bit H to the plaintiff, the notice to qulthavmn- been du]y served

SHax on the defendant. ‘
Husaw

' o It remains to consider the defendant’s claim for compensation.

pmAwpa’s Lt was not put forward in the Court below, but it was urged in the

Parya™  yhemorandum of appeal, and counsel for the respondent offers ne-
objection to our dealing withibt on the merits, In an unreported
case of Parmdnandds v. drdeshir Frémj /%, it was held by Farran, J.,.
in a case exactly similar to the present, arising out of a lease
upon the same estate, that the evicted tenant was not entitled to
compensation for the buildings upon the land, and the same ruling
was made by Starling, J., in the case of Goverdhan v. Rahim
Rahimbulla, also unreported. “We think that these rulings were
correct.

There is, as we have stated, no evidence to show whether the
- buildings upon the land, which are not denied to be of a sub-
stantial character, were erected before or after the date of Exhibit
G. We know of no authority for holding thata tenant who ercets
buildings on a demised land is entitled to compensa‘blon on being
o gvicted on the termination of his tenancy. His right to remove
such buildings, which appears to be established by the cases of
Nardyan bin Rdghoji v. Bholagir Guru BMangir®® and Premjs
Jivan v, Hiji Cassum®, and is enacted by the Legislature in the
Transfer of Property Act (IV of 1882), section 108, scems to us to-
negative his claim to compensation. The law laid down in the
judgment of the Court in the last cited case is this : “It is well-
established law in England that if a stranger builds on the land of
another although believing it to be his own, the dwner is entitled
to recover the land with the building on it,'unless there are special
circumstances amounting or standing by, so as to induce the belief )
that the owner intends to forego his right or toan acquieseence in
his building on the land—Ramsden v. Dyson®, Plimmer v. ayor,
§e., of Wellington™® and see Dattdtrya v. Shridhar®. Thisisalso
the Taw in India, with the exception that the party building on the
land of another is allowed to remove the building.” The same law,
we think, is as applicable to a tenant building on his landlord’s

(1) 6 Bom, H. C. Rep., p. 85, 0. C. J. @ L B, 1 H. L, 120 8t p. 170,

@ P, J., 1895, p. 107, (%) 9 App. Cas., 699 at p, 710,
. oe ® I. L. R., 17 Bom., 736.
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land during his tenancy as to a stranger building on the land of
" another, Theré are no special eircumstances in the present case.
-The tenant must be taken to have known the terms of his lease
aswell as his landlord.” And theve is nothing to show that the
e]landord “ created or encouraged any hope or. expectatlon in the

mind of the tenant by his words or conduct. The grenting of

the lease in the terms of the Exhibit G and Exhibit H are, o
think, quite inconsistent with such an idea. Such special cir-
cumstances were found in the cases of Kunhammed v. Ndrdya-

nan® ; Dattdiraya v. Shridhar and Yeshwaddbds v. Rdmchand-

ra® and the Courts gave effect to them. = The authorities are very
fully considered in the last mentioned case.

The defendant cannot call in aid the provisions of Act XI of |

1855,, section 4, as holding under the leasé he did, he could not,
nor could his predecessor in title, have dond ﬁde believed that
ht held the land in permanent tenure,

The appgellant’s claim for compensation, therefore, fails. He
has not asked to be allowed to remove his buildings. - The appel-
lant’s counsel applied for leave to put in the municipal billss

which tend to show the nature and value of the structure erected

~on the land and one of two rent bills of 1855 and the following
year wherein the rent paid in by the defendant Abdulla is called
Fazenddri rent. We have not thought it -necessary to requlre
those documents to be produced under section 508, clause (b), o
the Civil Procedure Code (Act X1V of 1882)as the fact of there
being a permanent structure on the land is not disputed, and the
effect of the rént notes could only be considered if the whole

se;ies were put in evidence. The whole series was put in evid-’

ence in the cause of Parmdnandds v. Ardeshir Fré dmji to which
*we have referred and as a whole did not suport the defendant’s
case,

‘The appeal will be dismissed. The appellant must pay the
fees payable on his appeal to Govelnment as he has been allowed
to appeal as u pauper.

~ Appeal dismissed. °

Plaintiff’s Attorney —Mr. K. J. Maniri. ’

Defendant’s Attorneys :—Messrs. Little & Co. .

® LT,R,12M3d,820, @ L L.R.,18 Box, 60.
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