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" sons. of the partles-and they have many—mlght clalm 9 share, .

not only in.the family share;, but in the devasthén share and
office also, and this process might- go on with- each generatlon,
frittering away the income, and ‘making the ‘service wholly - in=
effective. The lower Court gppears to have assumed, without any
such evxdenee as is suggested in Mojgint Rumun Dass v, Mohunt

 Ashbul' Dass®, that the office is partible with the -income. The

practice of many generations of the parties must be consxdered in
settling the questions of impartibility, and that p_ractlce_avxs in this
case against partition with the one single exception of what took.
place in 1888, - It is, however, not necessary. to discuss this ques-
tion further in this place. -The relief by way of injunction’ was
plainly one which, the lower Court was not in a position to grant

_effectively, and the: right' to share in the devasthdn income
: ‘naturally follows the devolution of the office. o

- We accordmgly confirm the - decree of the Iower Court and»
re]ect the appeal, w1th costs on appellant, L

“The.appellant should pay the Court-fees which he would havef'
ha.d to pay 1f he had not been perm1tted to appeal as a pauper. ‘

. Decree conﬁrmed
. 1Cal, W. R., 160.

| CRIMINAL | REviSION. g

Before Mr. Jushcc Candy and Mr. J‘ustzce Ramade
Aw ZEP.A, RODRIGUES *

G'mmmal Proce’dure Code ( Act X of 1882), Sec. 555—-—Dwgual?ﬁeatw» qf a Jud,qa—‘ :
Pecumar‘/ nterest, . )

The accused was- & compounder in the employ of Treacher & Co. He was trxed
and conthed by the Presxdency-Magxstrate of crxmmal breach of trusb as & servant

* in respect of certain goods belonging to the company It appeared tha.t the Mag:s-‘
trate was & shareholder in the company which prosecuted the accused : B

Held;’ ‘that the Magxstrate was dxsquahﬁed from’ trying the case ‘Asa shareholdex-- ’
of the company: he had a - pecuniary interest; however small, in the _Tesult “of the *
accusatlon, and was, therefore, ¢ personally intevested * in the case thhm the mean-'
ing of section 566 of ﬁhe Code of Cnmmal Procedure (Act X of 1882). .

_ % Crimipal Application-for Révision, No. 50 of 1895:
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.:The words « personally interested”’ in tle section ate nob intended to exclude
pecunmry as dlstmgulshed from a personal interest, .
. THIS was an apphcatxon under sectwn 435 of the Code of
: Cnmmal Procedure (Act X of+1882), -

"'The accused was & compounde1 in: bhe service of ‘Messrs.
Treacher & Co. -

" He was chaxged with having sold certain goods belonging to
the compa,ny of the valué o‘f Rs. 20, and dishonestly appro--
pnated the ‘money to h1s own use. ‘

v The a.ccused was convxcted by Mr Hamllton Pres1dency Magls-

~ trate, of criminal breach of trust as a servant, and sentenced
. to one month’s rigorous imprisonment undef section 408- of the
Indian- Penal Code (Act XLV of. 1860)

‘The accused: thereupon moved the L:[lgh Court under- 1ts,
_revisional jurisdiction to set aside thc conviction and sentence,
chiefly on' the ground that the Mag strate, being a: large share-
“holder’ in Treacher & Co., ‘had a substantial inteyest in - the pw-
' secutlon, and was, therefore, dlsqua.hﬁed from trying the case. :

_The" ngh COurt sent for the record .and proceedmfrs of the
case.. " :

The ‘eJccused -appeared' in pefson
- Inverarity for the complainant.

CANDY, J.:—P. A, Rodrigues, ‘& compounder in the employ 7

"of Messrs. Treacher & Co. at Bombay, was on 2nd March, 1895,
convicted by Mr. Hamilton, Presidency Magistrate, of - thsft or

criminal ‘breach of trust as a servaut in respect of Rs. 19 12 ind

‘sentenced to suffer one month’s rigorous imprisonment. " Rodi-
gues applied to this Court in its revisional jurisdiction, allegmo-
among several grounds that the. Magistrate, being a large’ share-
bolder in Treacher & Co., wag disqualified- from sitting in judg-
ment; in the- case. -The record and. proceedings were called for,
_‘and the accused was released on his personal récognizance in the
sumof Rs. 100 and one surety in'a, like amount. - 'We understand

tha,t the’ learned Judges, who called for the’ ‘records ‘and pro-
- ceedings, did so simply on the ground above: stated, no notice being®
: th en taken of the'bther allegations made in the petition, We
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-have, therefore, ce'nﬁned ourselves for the present -to: the"point“

above noted. : Mr. Inverarity has argued the queshon on behalf
of the compldinant in the case, t.e., H. R. Hoyles, an assistant of

- Messrs. Treeeher & “Co. ‘No -one has appeared for the accused
* person.” :

The Maglstrate has informed th® Court that he was a share-
holder in Treacher & Co. when he passed sentence on Rodrigues.

‘Section 555 of the Crimifial Procedure Code provides that “no

Magistrate shall * % % % ¢ty a.njf case- to or in'which" he is a
party or personally intefested.” This is simply an enactment
of the rule of common law, that no one can be a ]udcre in a case

in which he has a’ ‘pecuniary or personal interest., The words in

the section ¢ personally interested” are not intended to exclude a~
pecuniary as dlstmorulshed irom a personal interest. For it is

‘evident that a pecuniary must be a personal interest, though :

‘there may be a personal mteresb which is not pecuniary. And.
the distinction in' common law betwéen these interests. is well’

“settled ‘To quote the language of Mr. Justice Stephen in the

Queen v. Parrant ® :_“It is a leading prlnclple of Enghsh law_

“that no one is alloWed to be a judge in his own case ; that means.

that the least pecuniary interest in the subject-matter of the
litigation will disqualify any. person’from acting as a judge.
% % % - But.the law does not stop there, for there may

“be an interest which has substanmally the same effect as a pecu- .

niary intevest, though it is not of the same ‘nature.” This dis-

tm ction was dwelt upon by the Court of Appeal in the recent

cage of Allinson v. General Council of . Medieal .E'ducatwn amZ

" Registration ), which explained and followed the decision of the
“same Court in Leesonv. General Counil of Medical Education

‘and Registration®. In Allinson’s case the Master of the Rolls

‘(Lord Esher) ‘said, p.758: “ Where s person ‘who has taken’
“part in the Judlclal proceedmgs o, you mlg'ht say, has. sat m'
:]udgment ‘on the case has any pecumary interest in the result

“however small the' Court will not i inquire whether he Was really :
blased or 11kely to be b1ased The Court W1ll say at once, it ds

......

@ 20 Q: B D,, 58 at p, 60, 42> (1894) 1 Q. B, 761,
. (3 43 Ch, D., 366...
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; a.tra,mst pubhc pohcy that :a person - ‘who has any monetary
- ‘interest, howeVe1 small,.in the result of Judicial proceedmas
_should take part in them ag a ]udge The Court -will ‘inquire -
:- no further; but will say at once that: he.is disqualified., Bub

Leeson’s Case also decides ‘that there are other relations to the
- matter of a person who&s to be one of the judges which may
- f1ncapacltate him from acting as a Judoe, “and thie crucial ques- -

“tion is Whether in substance and in fact-one of. the judges has
~_alsobeen an accuser. The questmn is. not whether in fact he was

- 0F 'was not biased. The Court cannot i inquire into that. ~ But he’
‘must bear such a relation to the matter that he cannot-reason-

- ably be suspected of being biased.” ~ So, too, Lopes, L. J., p. 762
‘A person who has’ & pecuniary interest in the: result of .an
accusation cannof adjudicate on it:.- Thé inference at once arises

" that he is interested. But'when no pecuniary interest exists, or

~ is even suggested, it is a question of qubétance and fatt whether

one of the judges has in truth also been an accuser. - * . * % “In

such tases .the proper question to be asked is this: Whether
" there is any reasona,ble&—a,n_y real or subst}antlal—oround for
suspectlncr bias.”

Now _it is.clear from these authorities that if in the: present

" case the Presidency. Magxstmte, Mr. Hamilton; had a pecuniary .

" interest, however small, in the result of the accusatlon, then he
was ab once disqualified from adjudicating on the case, and it

would be unnecessary for us to inquire whether thére was any.

veal or substantial ground f01 suspecting bias. “In our opinion
Mr. Ha.mllton had a pecuniary interest. - For he was and is &

shareholder in Treacher & Co., Limited. The complainant be--
fore him was one of the assistants of that company. The accused

before. him was compounder in the ‘employment of- that com=

pany. The. accusation was that the compounder had stolen or

" committed criminal brea,gh of trusb in ‘respeet of*about Rs: 20,

the pioperty of the said company.- - If the position had been re-:

“versed, if the.complainant had -been the aceused, charged with
 having embezzled. about- twenty: thousand rupees- of- the coni-

- pany’s mongy, ‘it could hardly have been contended. that a share-

_holder in Treactier‘& Co. ‘would tot-have been pecuniarily jn- -
‘terested in the: result-of - the accusation. But the Court cannob.
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1895  measure the pecumary interest. ~ As was sald by Mr. Justlce;
Iv 7z P, A, A.L.Smith'in the Queen v. Gaisford O, “the fact that & man
- RODRIGUES.  hag even the slightest pecuniary mterest operates to disqualify.

him from adjudicating upon a ecase.” To the. remark thatin:
this case the accused wasin a certain sense an employe of the
‘Magistrate, and the money alleged to shave been stolen may be
_said to have been partly the property of the -Magistrate, Mr.
Inverarity objected and mentioned a recent case in ‘which it was' -
held that individual members of a company are not the cor<
poration. He was no doubt referring to the case of George.
Newman & Co., Limited ©, in-which Lindley, L. J., in deli-
-vering the judgment of the Court of Appeal remarked that “an
"mcorporated company’s assets are . its property and not. the pro-
perty of the shareholdeis for the time being.” ~But that remark
musb be taken in connection w1th its context : George Newman
& Co. was a private company consisting of George- Newman
and a few relatives and subordinates. The  directors were George :
Newma,n and his’ brothers and.one ‘Wright, and they gave to
George Newman out of the company’s assets two sums of £3 OOO‘ ;
~and £3,500 w1th the consent of the ohher shareholders -who
were of age. On the wmdmg up of the company, the liquidator .
: souaht to recover these sums from George Newman. - To the
argument that the whole body of shareholders really assented
to what- the directors "had done, the Lord Justice rephed by
_showing that the corporate capacity ‘of the company could not
“be ignored, and that; even if the shareholders in general meeting
could have sanctioned the making of ‘these presents, no general”
: meetmg to consider the subject was-ever held, and so the hqulda-—
tor, as representm(r the company in its corporate capacity, was -
entitled to insist upon and to have the benefit of the fact that, even
if a general meeting' could have sanctioned what was done, such
sanetion wasmever obtained. The Lord Justice could never have
* meant " to say that the shareholders of an incorporated compa,ny'
“are not directly interested in the assets of the company, but what
~ he held was that when & company: is registered, then the right
to deal with the assets of. the company is redulated by statute:
& ‘A reglstered company cannot do anything which all its members
) (1892).1 Q..B., 381, at.p. 384,:.- 12 TimesLu B, 156h-March 1895575
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think expedient, and which; apart drom the law- rélat'ingb'rt'o :

Incorporated Companies, they might lawfully dé. An’ Inecorpor-
ated Company’s assets are its property, and not the property of

the shareholders for the “time- being "—that ‘is, the assets can
-only be dealt with aceording to the rules regulating incorporated

companies. * { Individual: essent given séparately may preclude
those who give them from complaining of what they have sanc-
- tioned, but for the purpose of binding a company in its corporate
capacity individual assents given separately are not equivalent to-

the assent of a meeting.” " It is. unnecessary to pursue this line
- of argument further. Theleading case of Dmes ' Paopmetms :

- of Grand Junction Canal ®shows that a J udge may be disqualified”
_simply by. having shares in the mcorpora,ted company which is
i party in the case before him,” Here it is poss1b1e that the pecu-
~n1ary ‘interest which Mr. Hamilton has in the subJect of thes
inquiry is very small, though it may be pointed- out that every,
7shareholder in Treacher & Co. has a direct interest in stopping
, alleged petty - defalcations or embezzlements among the members

of the establishment, ~But, as said before, the . Court; will nobvr'_
measure the interest (see, in addition to the recent a,uthontles;:

quoted above, the dicta of Mr. Justice Blackburn in the’ Queen

- v,  Rand®, relterated in the Reg. v, Meyer®, “and the remarks of -

- MrJ ustice Lush in Sergecmt v. Dale“))

For these reasons we. must set aside all the proceedmgs held
in this case before Mr. Hamﬂton, including “the conviction and.

- séntence, and direct that the - complamb be dlsposed of by a duly“
quahﬁed Maglstrate. .
Proceedmgs set aside.

i) 3 H.L,Ca 759 (91 Q. B. D, 173,177,
- 1L, R, 1QsB., 230, 233, @ 2 Q, B, D,, 568,567,
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