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CRIMINAL REVISION,

Before Mr. Justice Jardine and Mr. Justice Reinade.

.QUEEV-EMPRES‘S v. DHANJIBHAL EDULJI.*

Police Act (X I of 1856) See. 33, Cl. 1—Fr audulent possession of property J——
Property reasonably mmpected of being stolen—Duty of the prosecution to prove
to the satisfaction of the Court that there exist reasonable grounds of suspicion—

. -Onus probands, . .

. A person cannot be called on to account for his possession of propertyhunder sec-
tlou 35, clause (1) of the Police Act, XIII of 1856, unless there is evidence which
sa.txsﬁes, not the police officer, but the Court, after jndicjal consideration, that such
property * may be reasonably suspected of being. stolen or fra.udulently obtained.”

THIS was an application under section 485 of the Code of

Criminal Procedure (Act X of 1882) for the exercise of the Hwh
Court’s criminal revisional jurisdiction.

* The accused was a carpenter employed by melchants in the
Prince’s Dock to open cases of liquor. '

He was charged under section 35 of Act XIII of 1856Wwith
+ having in his possession certain articles (viz. two bottles of beer
some rectified spirit, three glass tumblers, and a quantity of figs.
and walnuts) reasonably suspeeted of being stolen or fraudulently

- obtained, and failing to -account satlsfactonly how he came by.

. the same. _ N

The accused was tried Sumnxarily on the above charge: ther '
only evidence tendered for the prosecution was that of the shed
supervisor in the Prinee’s and Vietoria Docks, who said that, in
consequence of certain information he had received, he called the
police, ‘who examined the accused’s box, and found the above
articles of which the accused could not give any s Qatxsfactory
account.

‘The Chief Presidency Ma(fistrate ‘convicted the 'accused and
senhenced him to one month’s rigorous m:pmsonment
* Criminal Revision, No, 25 of 1895

(1 Eection 35, c] (1), Act XTI of 1856, provides as follows :—¢ Whoever has m his .
possessmn, orconveys in any manner, any thing which may be ¢ea§0nably suspeéted“
of being stolen or fraudulently obtained, shall, if he fails to account sa.bisfaétorilj'
how hé came by the same, be liable to a penalty not exceeding Rs. 100, or to
imprisonment, with or withont hard labour, for any term not exceeding 3 mouths,”

*
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Agamst thls convxetlon and sentence the accused apphed 40 the »
ngh “Court under its rev1s1onal Juusdlctlon SR el s I?UE“. =
- MII‘ESS
M&cphef son (W1th hlm J. D Ncemuclzwallco) for the accused - T
. DHANJTRHAD

Sectlon. 35, clause 1 of Act XIII of1858 is based on -2 and, 3 Evvrar,
- Vie, e 71, sec: 24 Ib i§” copled. “word. "For “word +from thej
Dnghsh Act, as appeals flom the Ploceedmws ‘of the , Legilia-
tive. Couﬁcxl of India, Vol. 2, p. 258, As'td the construction of .
+this- clause, T have not been able to find any reported. decision.
oather under the, Indlan Act or under tlic Lnghsh Stwtute “The -
_1heaping . of the cla.use appears to be that-the aceused: cannob be
. ealled upon .to. aecount for the plopelty in- Liis. possession” until
the plosecutlon plove to the 9atxsfaetlon of the Court that there
‘Are reasonable; mounds for suspecﬁlng tlnt the propelty is stolen, -
or fxapdulently obtmned There isno such proof offered in the-’w
plesent cases The conv1ct10n is, therefme, b‘l(l o ’

']‘hele Wwas o appe'u ‘mce f01 the Crown

JARDL\E, i i—An. lmp01tant questmn of conctluctxon arxses- )
in this case as- 1o the meamncr of section 30, olauqe 1 of Act. XIII‘
- ok'1858, which is as follows --“VVhoex er has. in lus posséssion 5
orF conveys in any manner,, anythlng “Which . may be 1easonably i
11Spected of being stolen o or. fraudulently .obtained, shall, if he',
fails fo acc‘ount satlcfaetgnly how he, came by the.same ‘be hab]e_
to a penalty not exce‘edmg .one hundred rupees or to unpnson-
ment with-or \mﬁ'hout hard labour, for any term: not exceedma-"'
thret monthe ” These words alq,taken from2 and 3 Vic,, ¢. 71;
section’. Dy as appeals from . companson and from the d1°ou591on;
.in the Lemslatwe Council of Tndia.. "The assiduity of Mz, Mac- .
pherson, who appears for the a,ccused ‘has failed to dlSCOVGL any °
case déaling with the constmctlon of ‘the-clause ejther in, the °
Indlan Act or the Ast.of Parllamént or of the similar clavse in
the; Engllsh Statute aboub paval stores. ‘We have, therefore 10
“construs the words l)y pr1no1ple thhout the hélp of .direet”
authomby It bemcr a. penal enactment’ which: shifts the bmdon .
of.pxoof of inriocence at a certain pdm’(f on to the ageused; if, has - .
to-be construed stmctly‘ ‘We are of oplmon that hefore the' .
acoused can _be-called on to account Tor thé ‘property, there must -
be evxdence amountmg to . proof to the satxsfaetxon, not of the
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pohce oﬁlcer or mtness, it of the Court that the accused pos-.

. sessed or conveyed a thing of Whlch this may be predlcated—we‘

meun after Judlcml consideration by the: Court——v;v that the .
’chxnv “ ‘may be reasonably suspected of bemv stolén. or .fraudd-
lently obtained.”  This phrase i is used as an adjectlve and unless- -
it apphes, accused ought: nob to_be called upon, to- aceount nor tb‘

be. conviched. - The» phrass is different to that used about the
mformatmn on. which the pohce may., undér section 93 proceed}".
t0 searcl -'—"reasonabfe cause for suspecbmg, &e,” The words-in”’
" both.-sections 1mp1y reasenable grounds for suspecting that therel'

hfvs been a theft or “fraud.. L ’, o '

In the present cage no evxdence was giv on. that any theft of."

' ar tlcles of the sort found Wlth the.accused had taken ‘place at the_ .

docks nér that the acouse& had been seen, under any eirenmstan. .
ces of suspicion mear the “place -where the meychants kvep, sueh
f,hmos or had concealea the things found with hnn, or that theyr,
Were articlés of a sort'so unique or strancre or precmus as nucrh’o .

. raige réasonable suspicion. of his honest.y ~We are of opinion’ thiab -

the case of Rey. 20 Ve Spencm ;. though more appos1te to the words -

. of sectlon 95 Adsin acemd&nce _with our view: . There the. Wordsk
~in 25 ahd’ 26 Vie., e, 114, sec. 2, “good cause to suspeet ”” used

“as recrards the powe1s of the pohce tor search poae'hers are mtel- :
v preted.” Baron Martin sarld “Good eafise to suspect means a
.. teasonable ground bf suspicion upon which a rea»onable man- may

., act:” That ease makes it doubtful Whether in the.c one.now “be-

- fore us the police were justifed in- makln(r the " semch The'
-~ ground of ,suspdcmn is not disclosed in the ev1dence

The Court thelefore, setq as1de the com 1ctlon and sentence

. _(11,3 E\_ and'I‘., 857.
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