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Verdict of jury~—Special verdict—Murder—~Culpable homicide—Grave and swdden
. provocation—Loss of self-control—DBurden D}praving {oss of self-control on accused
.'—Pcnal Oode (Aot XLV of 1860), Secs, 299 and 300—C:imizml Procedure Code
“(det X of 1882), Secs, 238, 303 and 307—szk Court’s powe} of interfering with

" the wvordict of a jury,

" The accused was tricd for murder. The fivst verdxct of the jury wag ! guxlty of
murder under grave and sudden provocation.” The Sessions J udge told the jury that i
was their. duty, after considering the question of provecation, to returna simyple verdict
of gmlty or not guilby. The jury, therefore, brought in a second verdict of “not

- guilty, " The Judge, considering this verdict to be perverse, referred the case to.the
High Cgurb under section 307 of the Code of Criminal Procedure {Aet X of 188’),

" Held, that the discretion given to the jury after the first. verdict was wrong, a3 the
case fell under section 238 of the Criminal Procedure Code (Act X of 1882). Although
tbe charge was only one of murder, the j 3ury had a right to bring in. a.verdict of eul- |

' pable homicide, if there was grave and sudden provocatmn sa’as to deprxve the pmsoner
of the power bE self-control. . : :

Hcld also, that the jury were not-hound to ﬁml a sunple verchct of gudty or 1ot
gmltg. They might have foundea special verdxct, or fiudings on matters of fact to
which the J ndge applies the law. - : : Lo

~Held, a]so, that the first verdict wasa verdmt of murder, as the j jury did not ﬁud

. .'that the provocation had destroyed the power of self- control :

1t is nob 'a necessaty consequence of anger, or other emotion, that the power of selfe -

econtrol should be lost, Except where unsoundness of mind or real fear of instant,
death is proved, the Ppressure of temptation is no excuse for breaking the law, '

Held, lastly, that the High Court will not interfere with the verdxct ofa Jury unless
it is shown to be clearly and mamfestly wrong, - L

A verdict ouvht o be cous:dered a proper and nota perversc verdlct 1f it s one \vhxch

-

reasonable men mlght find on the facts in evidence, -

* Queen-Empress v, Ddila Anna(l) and Queen-Empriss v. ﬂ[aganlczl(ﬁ) followed. ) ‘

Tris was a reference under ‘section. 307 of the Code of Crimi-

nal Procedure (Act X of 188") by G. MeCorkell, Sessions Judge
‘of Ahmcdabad; in the case of Queen-Empiess v. Deyji.

The nccused was charded with the murder of his wife under
section '309 of the Indian Penal Code. )

. - # Criminal Referencc, No. 04 of 1895, ‘
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- The reference. was made under the followmw clrcumstances —

#0n’ the return of the j Jury into Coult the foreman stated:
that they- were. unammously of opinion-that the accused was

+ guilty of murder under grave and sudden provocation.

« The Court pomted out that such & verdict could not be ac-

" cepted, and that the jury were bound to find a simple verdict of

guilty or not guilty. That, if they were of opinion that there was -
such grave and sudden provocation as the law allows, their verdict
should be one of acquittal, but if they find that there is an absencé
of such grave and sudden provoca’oxon, then their veldxct should
be one of gullty '

“The Court then.read over the two accounts of the' klnlnﬂ‘
glven by the accused in his co_nfessmn of the 12th May; and in

- his statement before the Committing Magistrate, and pointad out

to the jury that, assuming that there was provocation, it was
neither glave nor sudden, and it was actually created by the

actions and conduct of the accused himself. . Before the Com--
mitting Magistrate, thie accused practically admits that "he had,
misbehaved with his mother-in-law, and,. therefore, he was de-
barred from pleading that provocatien, howsoever gta,ve and

sudden, as & plea in abatement of his offence. ‘

" “The jury again retired for five minutes and came into 'Couxb

,and tthllO‘h their foreman delivered a . unanimous Verd1ct of

not guilty” This verdict i is, in my opinion, so clearly. perverse, -
that I fecl bound to refer the case to the High. Court under- sec-
tion 307, Cnmmal Procedure Code” (Act X of 1882).

" The 1eference was. heard by a D1V1s1on Bench (Jardme and

‘_RénadeJJ) R

R4o Saheb Vasudev J. IGir tz/lcu Government Pleader for the

, CrOWn

«

Hm matg/t C’ Co; che for the accused

 JARDINE, J. ~The jury by unaninious verdict acqmtte& the

~ prisoner of murder, the only ccharge made against him., The

Sessions Judge considered this verdict to be clearly perverse,and,
therefore, -submitted the case for the disposal of the High Court

~.under ‘section 307 of the Code of Criminal Procedure. - Be_fore
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_ dealing with the facts as a jury, we‘have as Judges to niake some
remarks on procedure. The jury were not bound to find a sim-
ple verdict of guilty or not. guilty. They might have found a

special verdict, a string of facts, as in Reg. v. Dudley®, to which -

the Judge applies the law. The option is theirs, not his. This
is clearly laid down in Queen-L’mpwss v. Dada Anna®, and
again in Imperatriz v. Abdul Razak®,a case from the Con_su-
l'ag Court at Mombassa in Africa. The verdict first returned-
was “guilty of murder under grave and sudden provocation.”

This was, in terms, a -verdict of murder under the Indlan
Penal Code, as the provocatmn does not reduce the offence to

culpable homicide unless it destroys the power of self-control, -

a fact which this verdict did not find, If a man acting in cold'
blood slays the man who has given him grave and sudden pro-
vocatiGn, the homicide is murder. The veldlct does not aﬁinn
either that the person provoking was the person killed. “Still a,s'
-the jury in the second verdict acquitted of murder, it may be
supposed that they meant at first that only culpable howmicide had
been ‘proved. This would have been made clear if the Iearned
J udge had questloned them under section 303, Upon their find-
ing a verdict of culpable homicide, which is punishable more

‘severely where there is an intention to kill than in other cases,

it would have been the duty of the Judge to ascertain from the
“jury if therc was in their judgment such an intention. Killinér
by criminal negligence or gross want of skill is different in its
_qualiby from killing with intention to kill, caused by grave pro-
vocation, suddenly -given by the person who is killed. See
Criminal Ruling No. 62 of the 27th November, 1890, on section 504
of the Penal Code. The learned Judge also appears to have told
the jury that their duty after considering the question of provo-
cation was only to acquit or convict of the charge of murder,
Whis direction was wrong. -The present 15 a case falﬁng Within
section 238 of the Procedure Code, which says : “ When a persoh
is charged with an offence, and facts are proved which reduce it
- .40’ a minor offence, he may be convicted of the minor offéhce;
although he is not charged with it. ?  If the jury found as a fact
" that the petson k1lled had given grave and sudden provocatlon

<1) 14Q. B, D, S O LLR, I Bom., 40-.
- : (3) Cx‘ Rulmgs for- ]894 No, 42,
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50 as to deprive the prisoner of the powel of self-contro] they as |
the judges of the facts had a right, where the only charge was-' ;
‘murder, to find a verdict of culpable homicide. :

Before approaching the merits I refer again to Ddda Aduna's
case and to Queen-Empress v. Mdnia®, as showmg the settled

_practice of. this Court not to 1nte1fe1e with the verdict of a jury =~

unless it is shown fo be- cleax']y and manifestly wrong. These -
are the wotds in Queen-Empress v. Mcmm, which Sargent,’ CJ,
adopted in Ddda Anna’s case. T sat in both, and it is well known -
that in my opinion,.in which Mr. Justice Rdnade has in sundry
cases concurred, a verdict, whether correct or not, ought ‘to.be -

'bcon51de1ed a proper and not a perverse verdict, if it is one whlch
feasonable men might find, The case ought not to come before ,i
. this Court under section 307 unless the Judge disagrees $Q.com-

pletely with the jury that he conslders it necessary for the ends
of justice to submit the case. This view taken i in. Imperatrie V. :
Blhawdni®, by Westropp, C. J., and Melvill, J,, was adopted i in -

~ the Code of 1882, There are many cases where two juries, both -

composed of teasonable men, unswayed by any prejudice, may.
take different views, exactly as two Judges may differ.- One kind
of mind move readily believes in testimony, more readily draws. .

- inference of crime. Another kind of mind hesitates to believe, .
.pauses and gives the benefit of doubt. Each draws.on its experis

ence of life’j and thus we find wide differences between Judges
and juries, between the Judge that tries the case and-the J udges* ‘
of appeal. ‘In criminal cases such things as confessions, the e

testimony of ‘accomplices, the possession of stolen property, are

. -weighed i in different scales by different minds,  The same occurs.

in civil cases; . ., where indiscreet familiarities of a married
woman are proved, are they evidence of adultery ? A harshly -

- Judomv sét of men mlrfht say yes. A more lenient or cautious

jury might Say no ; but if you allowed & new trial i in the one case
‘youwould have to do the same in the other, as the J udge Ordinary
‘points put in Getlmn v. Gethm@) and so you would never get to.
finality, Dida Anna’s caseis & sample where two different Sessions"
Judges differ from two. dlﬁ"erent juries, and on the 1efexence .

(l) 1L R,10 Bom.,497 . ® L LR, 2Bom., 029.
6] 2 8, and T., 560,
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“under séction 307 the bwo J udnres of the ngh Court differ, and
at length a third Judge ,demdes the matter. (The Judge then
read from report of Gethin v. Gethin.)

Tn the present case the Judge and jury were a'g'réed that the
prisoner Devji killed his wife B4i Lakhshmi, who was then eight
months with child. The question whether he  intended to kill
her was not asked, but.as the medical witness deposes to fracture

of the skull and many cutting and punctured wounds , and that ‘

these injuries could not have been self-inflicted, it is easy for this

Court to hold that the prisgner had an intention to kill. The.

difference between the Judge -and the jury was on the ‘qu.esvtion
- whether some provocation given by Lakshmi was grave and

sudden. - The answer in the complete absence of any witnesses*

has. to be ;gathered from the various statements made by the
prisonec to the tribunals. The Judge read them over to the j Jury

and pomted out that in his opinion the provocation alleged by 1

the prisoner was nof grave nor sudden ; and that whatever it was;

he had provoked it himiself by mzsbehavmur with his mother- -
m-]aw, which we think cannob be treated in the evidence as an
incident forming part of the homicidal transactlon ag it belongs '

to quite a different time and place. I exclude from consideration
as’ evidencé some statements made by the prisoner to the police
that he was bhe murderef, as inadmissible under the 1u11nor in
. Queen-Empress.v. Ndna®), as conduct or étherwise. I thmk the

Judge rightly states the effect of the evidence to be that soma -

time about 4 ».M. on the 11th May last, Lakshmi was heard crying
‘inside thejr house, where between 5 and 6 pa. the prisoner Devji’

was found by the police alone and in bloody clothes with her

dead body, the front door being locked from the inside On the
12th May, he made a confession that just before the police came
he had struck his wife on the head with a pound weight, a knife,
and a sickle, and. ‘that he was caught in his bloody clothes after

the police had got. the door opened, which he had locked. from.‘

~ the inside. . He said he had given these. deadly i injuries, because
he was enracred at some Joul abuse Lakshml gave him ab the tune
He accounts for the abuse by a long story He and his wife had
paid a visit to Visnagar ;he sent his wife home and stayed w1th

- ® 1, L, Ry, 14 Bom,, £60,
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her mothez He was taunted with msmuatxons that he had there |

nnsbehaved with the latter. When he got Lome to Ahmedabad
and on some occasion, two days before the killing, a third person
openly taunted him with the same charge and went on doing so-
for two days—singing a ribald refrain. Prisoner goeson: “I°
heard it patiently for two days. My wife said that he had been
saying this for two days. It was true. I said that I would
write a letter o her mother. She replied that if a letter were

written, her mother would be disgraced. My wife began to give ~

me foul abuses, so I was enraged.” It is not easy to undei‘stand :
fully what the prisoner means. Under the circumstances the.

wife had a good right to ask him if the charge was true. Possibly -
. his reply was adding insult to injury, and on his own showing it -

enraged the wife. On the 20th May, the prisoner made another -
statement to the Magistrate. From that it appears that éhe wife

" was at first angry with the man that made the charge. For -

about one and a half day I persuaded my wife to believe thfxt T
had not misbehaved, but she was not satisfied and began to abuse‘ ;
me much., She said that she would either kill herself or kill e, "
We quarrelled much for one and a kalf day. I then smoked a

chillam of génja, She abused me in the name of my mother and -
sister, and I then slapped her on the face, " - She then lifted up

“the hatchet from the ground.and struck it on her head. She

was striking this on ker head and, therefore, T took up an iron.

weight and struck her with it in the head. She then took up &

knife and came to strike me with it.. I- gave her a. push, and she
fell down on the cot. While she was on the point of death, I pub--
‘water into hermouth,” . Afterwards on the 24th M ay, the prisoner -
denied the killing and said he knew nothing about the matter ;

( he had been taking liquor and génja; and the defence at'the trial
was similar, It is not impossible that he had smoked génja. T

think the prisoner’s two confessions to be on the whole a tolerably

" true story. Bub to what do they amount ? They show that the-
~ quarrel was not sudden, but had been going on for two days at -

least. The wife’s feelings were probably lacerated by the prisoiter’s
mlabeha.vmm She may very likely have given him some words
of abuse, and he slapped her face. But even if she did, ai
unprejudiced juryman cc:uld not call this abuse, which is a very
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~proportion to the abuswe words. The prisoner probably gof
. angry as he says: but, in the absence of proof and. of any distinct
finding by’ the jury; I will not believe that the power of self-control’

was Jost. She’appears to bave threatened to kill herself with the -
 hatchet, Whereupon he says he struck her on the. head with the

iron weight.. Now the Penal Code makes provocatlon a question
" of fact more dlstxnctly one from the jury, than in England, where

Judges have modelled the law ; and section 299 of the Procedure -

Code shows this, distinetly ; it ‘was for the jury to believe or
* disbelieve the contessions, and to accept or reject any part thereof
- as true or false. But they have, in my opinion, gone further,

and w1thout any reason treated the usual angry languace of a -
quarrel between husband and wife as’ grave provocation to=the -
use of deadly weapons. Tt is not cléar whether they found that.

" the power of self-control was lost. If this unanimous verdict of.

acquittal of murder had been gwen in Bombay, the Judge would -

" have been bound to-accept it, and no responsibility for it as a
Judorment on the facts could be cast on him. It is. otherwige i
the Mofussﬂ in cases under seeblon 807, where the Judge ha.s a
" severer duty

L have glven my views sitting as a Jury, and ‘now tum
. to some cons1derat10ns as a Judge. If a verdict like the pres
*sent were-allowed to stand there would be a precedent in the
- - High Court for acquitting of murder any husband or wife who -

. kills the other with a deadly weapon and then explains that
~‘anger was caused by bad language in a domestic quarrel, and -

- that the result was a sudden stop of moral and rehmous restraing.
- and the fear of the gallows : 50 that all power of self-control was
: -gone This would be contrary to Quecn -Bmpress v. Sakhdrdm®;
where we say that the fefir of the punishment for murder is meant
to hold in check these irritable vagabond g4nj ja-smoking husbands,
the exceptlon about grave ‘provocation was not meant to supply -
them with excuses. I'am clear that as Judges we cannot give
“our sanction to the view taken by the jury, which is eitker an

evasmn or a mew .view of the law. Like the klllmg of ‘the.

o _ (1) I L. R 14 Bom., 564,
219516
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unoﬁ'endmg and unres1st1ng boy by the starvmg smlors in the®
- Queen v. Dudle y0, the klllmg is murder unless extenua,ted by
‘some well-recognized excuse .admitted by the law, We cannob as
_ Judges tolerate any mere suggestion which would lessen the secu~
rlty the law throws round human life. For some reason or other,
- fallacious excuses are often debated here where cases. come -from

" s0 many Courts, and it is one of our highest functions as the -

sacerdotes legum, the leges loguentes to uphold the ancjent and’
settled doctrines of the law, e, g. where a man was killed under
torture by a policeman, to lay down that the maxim respondeat
superior had no application in favour of the. prisoner, 5o in another '
case that mere jealous suspicion of a wife, however stronyg, does -
tot reduce the murder to anything less. I regret that when
-~ the jury first announced their findings on fact in the gpecial -
form, it was not ascertained whether they found that words spoken -

* by Bdi Lakshmi had destroyed the prisoner’s power of self-controlk

‘I do not think that a reasonable set of men would have found:.;
‘that those mere words used in a long quarrel had reduced him to. -
- anwdrrational state entirely forgetful of the law and its terrors, -
.something like a spoiled child or an animal. All our training & °

. Judges, all the great decisions make us look with dislike on any.-

theory which makes crime easy and excuses atrocious acts. - Many ~
people are angry ou serious provocation, yeb they-do not slay the
man or woman whohas givenit: it is not a necessary consequence -
‘of anger or other emotion. that the power of self-control should
“be lost. The use of such a phrase shows that the law takesno -
notice of those metaphysics which assume that the human will -is’

" -not'free. Exgept where unsoundness of mind is proved, or real

fear of instant death is proved, the burden being on the prisoner,
the pressure of temptation iy not an excuse for breaking the law.

In Beg.v. Dudley, the Judges would not allow any theory about

& neces31ty to be made « the legal cloak for unbridled passion and
atrocious crime.” ‘Since Liord Hale condescended to refute the
Jesuits-of France, that theory has hardly been mooted i in the High -
_ Courts of Justice- until Reg v. .Dudle A Where Lord Colendge :
hints at a Satanic origin :— \

4 8o spake the Fiend, and with necesmty., L
The tyrant’s plea, excused his devzhsh deeds,”

o 14 Q B. D 273.
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- :In this Premdency the metaphysmal questmn has been debated 1895,

several times, The leading case is. Queen~Empress v. Maganldl®, ~~ Qugss.
where an inferior tribunal had acted on some rhetorical expresrﬂons : Emzwss ‘
of Sir Raymond West in"a piinted minute of the Government of DzvoI:

GOVINDIY,
‘Bombay, which excuses some corrupt J udges and Magistrates, '

who had volunteered to pay bribes for promotion, on the ground
that they were under some coercion of circumstances or - the.
“desire to get on in the world, and, therefore, did not act of free _
W111, p- 130.  The report shows how strenuously the Judges, at
least Mr. Justice Bayley and myself denounced that sort of
-philosophy as bad law. It was impossible to retain a corrupt
Judge in the service of the Crown ; and the specious argument
~of supposed philosophy did not prevail, and those persons were
removed, for Magna Charta will tolerate no purchase of aJudge’s
office, and will recognise no supermr But since we uttered that
-deliverance on the law, we have ha;l pointedly to enforce it again
‘ab sundry times and in divers manners as appears from the
. published ecriminal rulings, So deeply do wrong theories about
‘Thuman free will, 1f admitted as maxims of law, afféct the . people
In one of these cases this Courh had to uphold the verdict of the
. jury convmtmg two persons. of murder whom the Judge, whose
attention was afterwards drawn to that leading case, -would have
_acquitted. The demsmns on the law are clear, and they are
guldes for the Courts to follow.” Our Courts have no duty cast
< on them of d1scuss1ng the varying-motives to crime as & matter
~ of metaphysics—of sitting as did the fallen angels reasoning high
@
S % Providence, foreknovﬂedge,'wiﬂ and fate, .

Fixed fate, free will, foreknowledge absolute,
And found no end in wandering mazes lost.”

Unless the jury were influenced by these thmrrs, the Omental
~ noﬁlon of fixed fate, they were not bound to assume, if they ever
did, that the prisoner.had lost his power of self-control; The law
- puts on’him the burden of proving this loss of power—of proving
- that the act .was-not a mere result of natural ferocity, perhaps
roused by drink or génja. I think this theory aceounts for
what happened better than the theory -that the" power of self-

- M1, L’R., 14 Bom., 15, - -
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‘ control was’ lost by the tnvml provoeatlon As Sir ;Tames;
: Stephen remarkS, ¢ the moral ‘character of homicide must be

Judcred of prmcxpally by the extent .to which the eircumstances

of the case show on the ane hand bratal ferocity, whether called

into action suddenly or otherwise, or on the other inability to
control, natural anger, excited by serious cause’— 3 StePhens.

Hlstory of the Criminal Lay, 71.

I am, t‘herefore,.of opinion that the learned Sessions J ixdge,t'ifae

in the present case required by his duty to express complete

dissent with the unanimous verdict. To conclude, my judgment’
on the case sitting both as a jury and a Judge is that the verdict
is manifestly wrong and unreasonable, and that the prisoner

is guilty of murder and nothing less. - As my brother Rénade

comes to the same conelusxon, the Court now assumes @l . ‘uhe
respons1b1ht1es of a jury and convicts the prisoner of murder and

sentences him to'death. But on consideration not 5o much of

the jury’s verdict by itself as of the obscurity of the - ev1dence'
and of some. indications that the prisoner had beert probably
excited by drink or génja, we w111 ask the Governor in Coungll
to consider, whether the sentence may not be commuted

Caalm o

RANADE R concur. - The Sessions J udge in his charge to-

., the jury appeals tome to have too emphatically expressed his.
- opinion in favour of the conv1etxon of the accused on the- charge

of murder, and discredited the two pleas set up in defence, oné

- of grave and sudden provocation, and the other of intoxication,
E The questions - suggested by both these pleas were matters of
. fact and as such the j Jury, and not the Judge, had to decide theni:
) ‘Clause (d).of section 298 no doubt contemp]abes a cértain- extent

of hberty to the Judge to express his view on questions of fact,

- but when a Judge lays down that there is not suﬁczent evidence
. to establish the plea, he in fact tﬂmches upon the peculiar 'b
”»plovmce of the jury to decide’ upon the sufficiency or‘p;herwme

"of the ewdence to prove allegations. of fact (section 2’5‘9

' charge 1ndeed concluded with an admonition tothe jury, that

* it was for them to dec1de, Whether, from the facts proved and the

‘ statements ‘made by the accused, they could come to the conclu-

. sions that the accused caused the death of his wife, and did so
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with the intention of causing her death, but ‘it also asked 1895,
them to state that the prisoner did not do so in consequence of QueEy-
grave and sudden action or intoxication. . The Sessions Judge EMIZEESS
after setting forth the evidence for and against the prisoner, should - _Drwt

have left it to the jury to decide whether it was murder pure and Govixast.

simple, or culpable homicide not amounting to murder, as was
alleged by the defence. The jury in the first instance returned a
verdict of guilty of murder under grave and sudden provocation.
As the degree of intensity of this provocation was not mentioned
in the verdict, it was certainly open to the Sessions Judge un-
“der section 303 to pub a question on that point with a view to
ascertain what was the true character of the verdict. The Ses-.
sions Judge, however, informed the jury that he could not accept
a qualified verdict, and he required them to find the prisoner
. either guilty or not guilty of murder. He told the jury that if
the grave and sudden provocation was of the kind which the .
law allows, they should acquib the prisoner. In this there was
certainly a misdirection, for it was open to the jury on a charge
* of murder to bring in a verdiet stating circumstances which might
reduce the murder to culpable homicide not amounting to murder
(section 238). The Sessions Judge next read over the evidence
again, and pointed out that the provocation was not grave and
* sudden, and, being the result of his own conduct, it could not
" be pleaded in extenuation, even if held to be proved.. Under the
stress of such a reiterated charge, the jury broughtin a second
'vaEIdlcb of not guilty which the Sessions Judge has characterized
“us perverse, and which it no doubt is on the face of the record, v
~when taken by itself. Reading it in connection with what had
7 preceded it, it is plain that the jury in this case intended really
not to acquit the prisoner altogether, but to bring in a verdiet of
culpable homicide not amounting to murder. The apparent per-
verseness was to a great estent due to the emphasis laid by the
-«SessionsJudge in his charge on their duty to find the accused guilty -
* of murder, and murder alone, If, instead of calling upon the jury
to return an unqualified second verdict, the Sessions Judge had
asked them ‘a question as to whether the grave and ‘sudden
provocahon was of a sort to deprive the prisoner of all self-control

¥ the jury would in all probability have returned a verdict whlch
© B 20551
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. 1895, would have satisfied the Sessions. Judge—a verdict of guilty o

P murder. The unusual procedure followed by the Sessions Judge

EMI;’RESS was thus to some extent responsible for the apparent perverseness - -

Devr of the final verdict. This irregularity is, however, not of a sort’

Govspal.  which has been prejudicial to the prisoner, and this brings us to"- ..
the consideration of the question of fact as to how far the allegéd
provocation was grave and sudden so as to deprive accused of self- .
control. Both thejury andJudge found that the death wascaused
by an act of the accused, and theonly question iswhether there was
grave and sudden provocation. The accused in his first statement
made on the next day after the murder, after giving a long rigma-
role story which was not very relevant to the charge, stated that
his wife abused him because somebody said that he had committed
incest with her mother, and he got enraged and struck her three ‘
times with a seer weight, and by a knife eight or nine times, and
with a hoe eight or nine times. No amount of abuse could under
the circumstances be held sufficient provocation for such cruelty -
to a pregnant wife. In hissecond statement made nine days after,
he added that he had taken gdnja that day, and that his wife hai,
besides the abuses she gave, threatened to kill herself, and he,
therefore, struck her a blow with the seer weight. She then threat- -
ened to strike him with a knife, and he gave her a push which"
made her fall down. Later on, on 24th May, he retracted this -
statement, and stated that he was drunk and did not know. . Of ..
course this second statement of 20th May is not borne out by
the numerous wounds found on the body of the deceased in the ',
post-mortern examination. In his third statement he admitted -
that he had taken both majum and drink, and that God only ‘
knew if he killed her or she killed herself. He would not:
venture on positive denial. He in fact abandoned the plea of
provoeation. This is all the évidence on the point. The evidence -
about his movements in the house before he was captured shows’
that the accused was not then quite in his senses, and this excite-"
ment was due either to intoxication or was the effect of the mad-
ness which horrible ciime such as this engenders. The plea of .
intoxication cannot help accused, as it was voluntary intog-.f '
ication. -The other plea was virfually abandoned by him, gnd .
even at its best ‘it did not constitute any provocation for the
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erime-committed. 'We accordingly agree with the Sessions Judge 1895,

in finding that the accused was guilty of murder, -and not of the - Qurex-
Tesser offence of calpable homicide as found by the jury in their'  EMCREss
first verdict:: The second verdict was - perverse and must- be set~ _ DEVar’
aside ' : .. .-, Gevixp

- For the above reasons, the Court found the accused guilty of
murder and sentenced him to be hanged, bt as there were
reasons that he had been probably excited by drink, their Lo‘rd“-f

~ “ships said they would ask the Governor in Councﬂ whether the
Sentence might not be comimuted.

TESTAMENTARY JURISDICTION.

¢ quorel[r. Justice Starling.

IN THE MaTTER OF TEE WILL oF TULSIDA'S VARAJDA'S. - 1895,
DAYA'BHAI TA'PIDAS, AppLicanr, o DA’ MODAR TA'PIDA’S . September 7, ’
REspoxNpENT, - o . T

 Probate— Will— Executor who has acted required to Zadgé will 'ancl obtain prebate;’

. One Tulsidds Varajdds died in 1883, and by:his will appointed his brother Tipidas
sole residuary legatee and also his exeeutor, and he directed that in ease of Tepidss’
death, Démodar (T4pidas® son) should be executor. - Tapidis accordingly acted as

. executor. until his death in May, 1886, and then his son Dimodar éontmued to
administer the estate, but nejther of them obtained ;;robate of the will, Tdpidis lefh
2 will: whereby he appointed huis two sons Ddmodar and Day4bhai (the applicant) -
" his executors and also his residuary legatees. In June, 1895, Dayabhal, staling that
—:he was one of the residuary legatees of Tdpidds, who was the sole residuary legatee' .
of Tulsidés Varajdis, applied for a citation to be'issned to Dimodar directing him to
. bring in and prove the will of Tulsidis Varajdds, In reply, Dimodar submitted that’
there ‘was no necessity to prove the will; that the estate was fully administered, and -
that he had no funds left in his hands out of which to pay the costs of probate. _

. Held that the exccutor Damodar must lodge the willin Court, and that, on the
applicant Dayabhal paying . half the estimated cost of obtaining probate (including..
p!obate duty), the executor Démodar should t&I\e out probate of the mll ’

- CITATION to an executor to bund in and prove the w111 of lns

testator.

One Tulsidés Varagdas died at Bombay on 21st Ja,nuary, 1883.
possessed of considerable moveable and immoveable pr operty, int
Bombay " He le‘ft a wﬂl dated the 8th November, 1882, S
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