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- simple-imprisonment. The reasons given by theotrymg Mao*xs- 1895.
5 trate for. the cnviction were as follows :— ~ . oL QUEEN-
- EMPRESS. .

88 There are two counts against the accused,—one that he abused and ‘insulted the .
: complmnant the other tlmﬁ He mtxmxdated him, -, The abuses are said to be foul abuses - HAE“?;AN o
~and the intimidation was a threat by the accused to ge‘a the complainant “dismissed, I ’ ’
- think the first count has not been proved, but the second count has been,” The intimi-

dation has been clearly borne out by the evidence of Bilobs and Bila Danm. There

may have been hot words-between the complainant and the accused asregards the

making of the panchnima, - 8till the accused has no business to intimidate the com-

plamanﬁ in the manner alleged, The defence is not reliable, as the witnesses are almost

-8ll the tenauts of the accused. Regarding abuses, I think the evidence is discrepant

~and xt is fa.u to acquit the accused, Regarding intimidation, I convict the aceused.”

‘Against this gonvn.tlon and sentence the accused apphed to

“the High Court under its revisional jurisdiction,
" Nirdgan Vishnw Gokhals, for the accused, referred to Reg. v.

Moroba_Bhdskarji® and Reg. v. Alya Dhurma®,

- There was no appearance for the Crown,

Pgr Curidxm:—Following Reg. v. Moroba™ and Reg. v. Alya
Dhurma® the Court sets aside the -conviction recorded against,
and the sentence passed upon, Da,da, Hanmant Dém and directs
the return of the fine,

Coniiction and sentence 9*wer3ecc
- (1) 8 Bom. H.C. Rep . Or, Ca., 101 (2) Cr. Rul, of 17th August 1870,

o APPELLATE ORIMINAL. - .

.Befoae My, Justice Jardine and Mr. Justice Rénads , , _
QUEEN DMPRESS . TA’TYA BIN APPAJL* . 1895

. Septemter 44
Evulence Aet (I of 1872}, Seca 26—C'onﬁ)sswn——1’olzce custody—-Jazlor na Depemer

R . Native State,

E

The custody. of the keeper of a j'ail in a Native State, who is not & policé officer,
does not become that ofa police officér, merely because his subordinates, the\ward.
ers of the jail, are membérs of the police force of that State. In the absence of any
suggestxon of.a close custody inside the jail, such as may possibly oceur when an
accused person:is watched and guarded by a police officer investigating an offence,
section 26 of the Indian Evidence Act {T 0f 1872) does not exclude such a jailor
"from giving ev idence of what the accused told him while in jail.

‘*"“‘.;Conﬁrmat’mn Case, No. 21 of 1895,
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1895.

QUEEN-"

Y MPRESS

v
TATYA.

) fessxons were nob admissible. His reasons were as follows -«

THE INDIA’\I LAW REPORI‘.: [VOD XX. ;

THIS was - ascase submitted to the High Court by C. G.W:
Macpherson, Sessions: Judge of Belgaum, for confirmation of

the sentence of death passed upon the accused Tétys, bin Appaji.-

The accysed-was convicted of murdering one B&b4ji Guzar ab
Benadi, in the district of Belgaum, on the 28th July, 1894, After.
the murder he absconded and was not found for some time. On’
the 24th February, 1835, he was arrested and confined in Kurand-
‘vad, which is a small Native State near Belgaum. While in jail
at that place awaiting extradition he made two confessions to the

jailor. At his trial in the Sessions Court at Belgaum the pro-

secution - proposed to put in these confessions as evidence against’
the accused. For this purpose the Jaxlor was called as a Wxtness, :
and he gave the following evidence : L
¢ He (accused) bwice made a statement to me in regard to thxsvﬁ’ence. He was On
each occasion in my custody. I am a jailor and also jail jamdddr, I am not'a
policeman, The ‘warders are police constables, They keep watceh, ;iccompauy the
prisoners when they go to answer calls of nature; and supervise them when they are
at work,’ They also lock them up at night, I superintending the work. There ave
generally from exghteen to twenty prisoners in the juil, and there aTe cight of these-
constables, They are under me and not under the chief constable when they are

“serving in the jail. I getmy pay from the Mulki Department, The constables officiat~

ing under me do not perform ordinary police duties. I feed the prisoners and assign

‘m‘ them their task work. The police constables assignéd Lo me as wardérs may re-

main with mea month or ﬁfteen days or any longer or shorter period. There is no
fixed time.” :
. Upon this evidence the Sessions Judge ruled that the con~

~

“T am of opinion that the confession made to this witness, and which itis proposed

to put in, is inadmissible under section 2 of the Evidence Act. * The witness, who

is the Kurundvi.d J o.xlor, is not a Pohce officer, but his elvht warders are police
constables, thouﬂ'h while serving under him they are, it is sald 1§1xeved of police

" duties, They are not, however, relegated to ]all work for any specific time, and aman

may appareritly be a warder one day and a police constable the next and vice versd.

“I'think, thereéfore, that these warders must for the pprposes of section 26 be regarded -
a3 police constables. .1t follows that the accused was-in custody, gths of which was .

pohce custody, and I think that for the purposes of section 26 of the Evidence Act
be must be Tegarded as having been in police custody. The Queen v, Hum zbole"_
Chunder @hose( is'in pomt If the arrangement in queshon were in British terri--
tory; T should hold this.view, and T think it. must beheld @ fomon in the case of a.
small Native State.,” L
~ On the other evxdence however in the case the me found him :

gmlty of murder, and the Sessions Judge sentenced him to death.
' "M I L. R, 10a, 207,
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On the ®case commcr on to the Hwh Court for conﬁrmatmn of 5895‘
the sentence of death,.. 5 W

P M, Melta (with Wésudeo Gopdl B/zandnr]ma) appealed for Torenees o
w(the prisoner, - TATYA. :
- Rdo Saheb Vasadw J. Kirtikar, Government Pleader for the
. Crown.

Branson, W;th hxm Dhondu Pdndur any Km loslm‘, for the com-
plainant —The prisoner was not in police custedy when he made
the Statement to the police, and the statement is, therefore, adxms-

. siblein evidence. The.Sessions Judge held that the jailor is not .

" a police .officer and yet excludesthe statement. The warders,

who are police constables, were not present 4t the time the state-

- ment was made, the prisoner being in -the custody of the jailor

himself. Itis -like a statement- made to- the superintendent of a

> jail in British Indwu A pohce ofﬁcex means & pohee ofﬁcer oE
: 'Butlsh India. - :

P Mekm in 1eply ——The custody was th&t of the pohce
’ supeuntended by the jailor. Section 26 of the Ev idence Act
.apphes .see The Queen v. Hurribole Chunder Ghase®. -~ '

“JARDINE, J.: —-Upd'n the evidence before us, 14z, ‘that, of the
Lepeer of the forewn jail, we must hold that he is not & ‘police.
officer,” and assummg that tlie prlsonel, when in that jail at.
o Kurandv4d, was in his custody as he says, we are of opinion that
‘the custody of the jailor did. not become.the cu&tody of'a police -
officer, merely because his subordinates, the'warders of the jaily’

~ were members of the police force of the Kurandvdd State. There ..
is no snggestion., of a close custody of +the - prisoner inside, the

. jail, such.as mhy possibly occut when'a prisoner is watched and

~ guarded there by the police officer investigating the offence. - We\
are, thelefore, of opinion that on the. matemals before ]nm,
: the Sessions Judge was wrono- in holding ‘that section 26 of the
~ Indian Evidence Act Lof 1872 excluded the jailor from gwmg

"~ evidencé of what the prisoner told hin., Unless there be other -
* material or other objection to adm1551b1hty, such ev1dence should
e taken, and inquiry made into all the circumstances concernmg
the makm of the statements, who “were ptesent and what the

Sy @} L. R, 1Cal, 207, .

ot uso'-s_g
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&*

- contents Were, and of course the date. The Sessmns Judge should

take the evidence of the Jaxlor and any other persqn present, and |

b, . the pnsoner sﬁould be allowed to questxon the thnesses, and to. :
TiTvas .

call any. witness whose evidence can be procured without un-
reasonable delay or expense, and who can testify as to what occur- -

~ red at the time. The evidencs should be cemﬁed to this Court as
- goon as posszble, and within three weeks.

P

~APPELLATE CIVIL.
quore Mr. Justwe Jurdine and Mr,Justice Ra’nade.

GANGA’RA’M C-HIMNA PA'TEL (oni161xNAL. PLAINTIFF), APPELLANT, ¥,
. Tar SECRETARY: or STATE roRr INDIA bist COUNCIL (omelmn
- DrrExDAFT), RESPONDENT¥ . ° ) . e
Posses&zoaneclamtwn oftztle—Smt by persan in possesswn _-for declamtwn of

tigle—Burden of proof—Evidence—Failure of plaintiff to prove title—Np evi-: ‘

.. dence of defendant’s title—Effect of plaintiff’s possession— Platut—Prayer. f01' :

general. reltef—Pmctwe——Speczﬁc Relief det (1 of 1877 ), Sec. 42.-

The plaintiff who Wasin possessnon of certain land sued for a declaration tha’c the .

< defendant had no txtle to it a.nd.tlmt it belonged to him, The plaint also contamed B
“.-prayer for .general relief, At the trial both plnmtxft‘ and defendant failed to prove

any title to the land, but the plaintiff provcd that he had been for ten years in posses-
.sxon and. had buxlt a shed on it

Held, that no declarahon of thxs plmuﬁﬂ"s title could be made; bub e e
* Held; on‘the a.uthorlty of Zsmdil Argﬁ‘v Mahomed Ghouse®), tbat the Plamtu‘iE
was, lawfully entitled to tie land and to the shed thereon. - .

= Appial from the ‘decision of A. Steward, Dlstrlct Judge of '

Khéndesh, in Suit \To. 1.of 1893. P .

Suit for declaratmn of title. 'ﬂle plaintiff sued the Secretary
of State for India in Council for a declaration of his title -

~to'a piece of ground with a-cattle-shed on it situate in the
- village ‘of “Juwaidi, téluka P4chora, in the Khaundesh D1stnct
f-"whlch plamtu‘f alleged to be his’ ancesbral property and also ‘

to have been given to him by his’ uncle FuIJl. . The plaint stated -

- that the ‘pétel and the kulka.rm of the village had submitted g

reporb to Govemment statmcr that the sald pxeCe of ground be—

¥ Appeal No. 139 of 1894
o L R:20 Ind Ap 99
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