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APPELLATE CRIMINAL.

 Before M. Jnstice(;'f d1'diqze and Mr. Justice szinade.
’ QUEE\T—EMPRESS v. LATIFKHA'N.#

Penal Code (Act XLV of ISGO See, 330— Using wiolence fm the purpose of

.. extor tmgacanfesszon———Abetment-——]lleqal amission to actw”Respondewt supersor”

© ~Bombay Police At (IV of 1890), Secs,; 51 antl 62— Duty of. a police qﬁicer
to slwlter a person in custody, .

* A policeman who stands by, acquiescinﬂ in an assault on a prisoner committed by

““another policeman fer.-the purpose of extorting a confession, is gullty of _abetment

of an offence under section 330 of the Indian Penal Code.

Nothmg but fear of instant death is a defence for a policeman who tortures any,
one by order of a superior. The maxim respondeat superior has no application in-

.. such a ease, Under the Bombay Police Act (IV of 1890) every police officer is bound
1o shelter a person " m eustody, and to atrest persons committing assanlts hkely to
.cause grievous bodxly injury, If he omits to perform this duty, he is guilfy of

abetment.

When the law imposes a duty to act on 2 pexson, h1s illegal omission to ach "
renders him liable to pumshment : o :

- AppAL from ‘the convietion and sentence recorded by A. H :
Unwin, Sessions: Judge of Ndsik, in the case- of Queen Emjpress
v. Chunilil and Latzﬂhan _ ‘

The accused No. 1 (Chunilél), a policé constable was charged Wlth '

vol\mtauly causing hurt to extort a confession, under sectxon 830 of
" the Indian Penal Code (Aet XLV of 1860). :

Latifkhén (accused No. 2), who was also a police cons‘oable, was’

éhalged with abetment of the offence. L

" The facts of this case were briefly as follows :—

One Chandri reported to the police pétil and to the two consta-
bles (the accused in the present case) that her neighbour Mahddu
had committed  theft of her property during her absence from her
house. Mahddu was therenpon a.rxested and remained in close cus- ‘

" tody. His house. was searched. after 11 pax., but no parb of the -

stolen property was found, Then ashes were spread on the ground,
and he was made to walkor stand on them, Accused No. 1 (Chunil4l)

“beat him with his fist and kicked him with his booted fqot for the

purpose 'of extmtmg a confession, But no confession could be

* Qriminal Appeal, No. 16 of 1895,
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_é_;ztracted from him. - “Aceused No. 2 (Latifkhén), who was present at’
“the beating, did not remonstrate with accused No. 1, or prevent him
:rom offering violence fo Mahddu, = Mahédu remained a prisoner on -

‘ his verandah gualded by a,ccused No. 2. Wlthm a short time after
“the beating, ’\Jahé.du died. L :

The Civil Suweon ‘who examined the corpse was of op1mon that
the immediate cause of death was rupture of the spleen, He attri-

buted the 1uptu1e to some external violence, such as blows and klcks, .

- although there were no external marks of i mJury

The Sessions J udO*e, dlffenng from the. assessors found both 'the

,aceused guilty - of the offences charged, and sentenced aceused No, 1
to rigorous imprisonment for four years, and accused ’\To. 2 to
rigorous 1mpr1sonment for two years. - -

Against. these convictions and sentences the a,eeu=ed aprealed to
the High Court.

. Ménekshdh Jehdngir shdh for accused.

Réo Ssheb Vasudeu J. Kirtikar, Govemment Pleade1 for the ,

Crown. = .

J ArDINE, J. :—Before dealing' with the questions of law, I will ’
state the views I take of the facts which in muost points are those

expressed by this Court in its oral judgment upholding the convie-

tion and sentence passed on Chunildl. I gave great weight to the -

remarks of the learned Judge on the demeanour of the witnesses ; he"
heard them, and that is one recognized way of estimating ‘them.’
His estimation is confirmed by several things. ' 1st, the assessors

have nothing to say against Sukréni, whom he believess - 2nd, she -
has not varied her- story in any substantial particular. 38rd, the -

other witnesses, Chandri and Yesha, after first denying the assault,
have sworn to her story in most details, The p4til who denies any
assault, is not to be believed. He and Yesha are both police officers
and*took a part-in the improper; and seemingly unreasonable, arrest

_and search which preceded the. death of Mahddu-; in screening the
prlsonéls they sereen themselves, Tt is possible, as no marks were

found on the skin, that Sukréni has exaggerated the assault : . one

- blow or kick near the spleen mlght have produced the rupture, buﬁ' .

the evidence is that several were given : this also is possible. Eve1 v
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’ thmg shows that there was no cucumstance ShOWlIlU' a 1easona,ble

ground of suspicion that Mah4du was guilty of the theft alleged by -
Chandri ; the whole evidence is that the endeavour of Chunilal was
to induce a confession, in Lieu of evidence, from Mah4du, and that he

 denied it. Tt was not the interest or intention of any one to do
- gerious bodily barm such as would leave marks, Such behaviour is

full of risk. It was the infention by thleats, and gestures fall of

.threats, such as light blows or kicks, to get the man to confess.‘

This is the evidence.

Section 163 of the Criminal 'Procedure Code (X of 1882) forbids‘,
every policeman whosoever to do such a thing ; and no-superior is to be
obeyed who dares to set himself above the law. Sections 165 and 103
require the pohce officer to use some publicity in making a search
he must require two or more respectable inhabitants of the loeality -

~fo ‘be present. This is a cerfain check on malprfwtlces It was
,not observed; and these dark proceedings went on at night. The

prisoner Latlfkhan was present, and the ﬁrst question about hlm is,
what did he do ? Tt is admitted that he did not strike the deceased.
His presence is consistent with the absence of any mens res as to
torture, or estortion of confession. If.is easy to depose to words or

“gestures of a sort to implicate him in this crime. Therefore, the -

evidence must be carefully and ca.utwusly examined. I attach no
glea{; importance to the dlsclepancy in Sukrédni’s two statements as

to whether the slap she says Latifkhén gave her was before or after

the first blow given by Chunildl to Mahddu. T do notregard her asa

_ false witness. The more reluctant itness,” Chandri, says Latif-
~ khén waved her off The other reluctant witness, Yesha, says he

waved his gight band at her, saying don’t make a row, bub whether
his hand touched her or not, he did not see. From the mouths of
such persons, I ’meat these statements as unwilling corroboration,
The common intention of Chandri, Yesha, the pétil and Chunilsl
was to induce a confession. The waving off of Sukréni, the tellmg '
her not to make a Tow, seem fo me th;nO's done by Latifkhén to

- effect that result. 1 see nothmo' improbable in Sukrani’s asseltlon\
‘that Latlfkhan smd “Let us beatthem both and then they will"
“confess.” The Sessions J udge was in a better position than this

Court to- say Whethel she lS a tzuthfui Wltness or not 1 take it

_that she is.
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Ta,kmo- this view of the facts, I am of 0p1mon tha.t Latlfkhén wag'
’lnghtly conv1cted and I would sustain the conviction on two grounds :
~ his proved encoulaaement of Chunil4l, his proved. omission to per-
form his leo'al duty. -Under the Bombay Police Act IV of 1890
- every pohce officer is always on duty in his district —section-32, and
‘-"bound to shelter every person in custody——sectlon 52, and to arrest
*, persons committing assaults like that on Mahadu—-sectmn 51. He-

- has not pleaded the order of a superior or eoercion by a superior ;

- and there is nothing to show that Chunilsl had authority over him, .
- both being ordinary constables, Chunildl being of the first class, but
“neither of them head constables. Mr. Justice Rénade thinks, how-

ever, that the prisoner was under Chunilil’s orders. Mahddu was in

* their joint custody when the kicks and blows were given, which -

- caused rupture of the spleen. After such a horrible occurrence, the

remarks of the Sessions Judge on the illegal doings of the men will

: doubtless receive serious attention,

[N

L o prevent such dlsgla.ceful malpractices in future, it will be well

for the Bench to declare what the law is and on what doctrine founded.

" The Indian Penal Code (Act XLV of 1860), sections 329,330 and 331,
- punishes those who use torture to extort discovery or confession. The
_ following are two of the illustrations to section 830 :—1. A, a police
_ officer, tortures B in order to induce Z to confess that he had commit-"

ted a crime. A is gullty of an offence under this section. "2, A, a

police officer, tortures B to induce him to point out where certain

stolen property is deposited. A is guilty of an offence under this

_section, The punishment may extend to-seven years’ imprisonment:

and fine. Both of these lllustra,tmns might have been framed from

-the evidence in the case before us.  In such matters, Mr. Mayne in"

~ his commentary on section 79-of the Indian Penal Code points out

that the command of a superior, whatever his rank, is no defence, -

‘Where by command of a jaméd4r then present some constables tor-
tured a woman, they were held guilty—Queen v. Beiary Singh®.

" No such excuse is a defence at law unless it is definitely accepted by

the law itself as a defencd; and then it is usnally enacted asa general

or special exception to the ordinary’ aw. Nothing but fear of instant \

_ death is a defenc>for a policeman who tortures a man or woman by

 superior order. - Thls mterpretation i is placed on sectlon 94 of the ‘

- e .M 7T W, R, 3 Cr. Ral, '
B 22633 ; v e
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Penal Code in Queen Vi Sonooﬂ) whele the prlsoners p]eaded tha.t 3
police mspeetm had coerced them to make false statements. . Thlsi
case is quoted with approval in the leading case, Queen-Empa ss V.
Magaﬂlal(’> where the same interpretation is placed on section 94
by - Bayley, J., and myself. . When the law places a duty to acton a’
person, his ilegal omission to ackisto be judged by the same prineiples,
Tt may be a form-of. abetment unde1 section 107 ; while section 116:
takes pa1twular notwe of the omission of a police officer whose duty ’
3t is to prevent a crime. So where a police officer purposely kept
out of the way, knowing that some persons were likely to be tor-
tured to get confessions out of them, he was pronounced guilty of

' abetment——Queen v. Kali Churn®, In the present case, the law re-
quned Latifkhan to pxevenﬁ Chunildl using torture, but he did not’

even expostulate. . The lav, . therefme, pumshes his failure to act.
Otherwise any single policeman mlght by overawing the Queen’s.
subgects by surrounding them with a foree of acquiescing con-
stables proceed to torfure and murder one person after another,
the presence of these officers of the law being the means of break- ;

“ing thelaw. See Lord Maea.ulay s note cited at page 132 of Maganldls

case®, It would, therefore, have been no defence, if pleaded by Latif-
khén, that he acted under some*so;t of obedience to Chunildl. There

" may be a habit of thought of this kind among the policé, a tradition

t6 this effect, a feeling of helplesshess diffused among them. These

"are the excusesmade for the corrupt Mamlatddrs by Sir Raymond

‘West, which were considered in Muganldl's case (see p. 130), and were
pronounced vain before the law. - The police no more than the Magis-
trates will be allowed' to plead cowardice: the law by the threa,ﬁ"bf
purishment compels them to act up to their duty and forces each
one of them tointerpose his authority and prevent the other tortar- |
ing their prisoner., Here the maxim 7respondeat super ior has no

* application ; the only superior is theaw. This telling a prisoner

that he is guilty and using threats or violence to make him confess :

"ate treated by Lord Coke as malpractices contrary to the great provi-
~gion of the Grreat Charter which forbids any judgment or punishment

of "the subject except by ‘the Courts of law—2 Inst. 54 on Magna

_Charta,, ‘Ca,p 29 Even when the W01ds legen terrce were held to

- @ 10w, R., 48 Cr, Rul, i
@ I, L. R., 14 Bom,, , 115, » ®) 21 W, E,;11 Or, Rul
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1mp0rt the pxetogatlve (see Dmnd Jm-dme s Rsaling on Torture) and -
~to sanction - the practice of torture by the King’s command, they

- were nevef held to sanction it on the part of lower officars. - This
_.great provision is' ab the foundation of our law; and, as an old
lawyer says quaintly, MaO‘na, Chalta, is s troublesome a fellow that
he will have no superior. .

. Tt behoves the District Magistrate to make due mquu ¥ mto the
- ‘behaviour of the police p4til and his reasons for reporting that Mahddu
died of fever. Heis the officer on whom the law imposes the duty, in
cases of violent death, of holdmo an inquest and finding a verdict.

Although he may rightly have left the inquest to the Magistrate called
~upon specially by section 176 of the Code fo mike solem- inquiry

whenever a person diesin pohce custody, he had no right to repyt any-
“thing untrue.- I say that when 4 man is Killed unler torture, even
- by such an unforeseen thing as rupture of adiseasel spleen, especially
if the torture is applied by the agents of the law, it is the solemn
duty of Her Majesty's servants, to fulfil her Coronati’ oath, to
malke such use of our criminal law anl procelure as will prevent such
offences taking place again. It is no$ creditable that, on the meve

suspicion of the woman Chaudri, both village and district policexen -

should proceed to such violent measures as to arrest Mahddu, keep-
, P . : : P

. him in custody for hours, search his housz at night, threaten him to -

‘make him -confess, and then not state the true facts or lay them
“before the inquest.

Coming to the sentonce pa.bse\] I thmk 1t right to say tha.t in

several recent cases where murders have oceutred the petty officials
have shirked their duty or falsified the evidence, pleading laziness or
cowardice or showing corrupt or partial behaviour. It is not to be
- tolerated that the lowest class of officers shall in these ways interfere
~with the due detection and punishment of the highest crimes known
to thelaw. I have doubts, however, whether until Maganldl’s case®

came before this Court, the frailty, as a defence, of such excuses as -

cowardice, helplessness and traditional ways of thought was fully
understood. It was even ﬁlged by the Advocate General in a later
case (Queen-BEmpress v. Chagan®®) that the Government of Bombay
believed that that much considered judgment had misled the Magis-

‘trates. I donot think that was the case, as section 94 of tlle'Peﬁé.lf

® LL R, 14 Bom, 115 - @ L L R, 14 Bom, 331,
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Code is clear a.nd no lawyel had éver suwgested until the miatter of
‘the Mémlatddrs arose, that cowardice or corluptlon amounted o
lecral neces51ty unless fea.l of instant death" were proved I am glad
. that there is Ho doubt now on the doctnne of the law: for it is of

" gourse the plam duty 6f évery police. officer acﬁlvely to prevent any -

other from doing such an act as torture, which everyone Knows to -be

“eriminal, whieh often i causes far more serious injury to the body than ‘
“the eriminal intends, and which is so likely to impair the bond of .
: a.llegmnce ‘between the subject and thé Crown.

‘The view of the * facts ta.ken by my learned colleaoue lomcally

'mduees him to propose some reduction of the sentence, and though
“notb dlsposed to interfere with the diseretion of the: J’udge on that
‘ground, I do not think it necessary to burden the time of & third
-Judge on this pomt but concut’ for reasons to which we both give
',Welght The chief offender has been blought to Jushce as aresult of

the prompt inquiry by the mamstracy and “police of N‘iSIk The
prisoner. may not have been fully aware of the law about abetment

‘where one pohceman stands by a,cqmesomg in an ‘assault'on & pri-

soner committed by the other. Tt may poss1b1y be that ‘there was
‘some foundation for thé unusual argument of Mr. Latham in

**Chugan’s case that even the Mag1st1a.tes d1d not fully understand
the law about aceomphces

'As the judgments in Maganldl’s case® and C’hagan s case® declare

it clearly in regard to corrupt offers of money, so this judgment

now delivered W111 we hope, remove any doubts that the inferior pohce

-tnay have as to their duty when another- policeman assaults a jri-

soner to induce him to confess. The result will be to deter people

~ from such doings in the future, We, therefore, reduce the sentence
- to one year of rigorous lmpmsonment : .

Ra’wapg, J.:—~We have already d1Sposed of the appeal of accused
No. 1, Chunildl. - The case as against Latifkhén, accused No. 2, was. .

- reserved for fuller consideration. He was char ged with having been

-present. at and abetted the to1tu1e under sections 330 and 114 of
the Code. Tt is admltted that accused No, 1wasa police constable,
first class, and Latif was a. eonstable, sécond class. The: commlttmg
Maglstrate had charged both accused with offences under sect:ons 331 .

" and 304, but they. were aetually tried in the Sessmns Court, the ﬁ1 56 -

‘accused under sect1on 380, and the second as abettmg under sec-
> () 1, L. ®., 14 Bom,; 18, " @LL. R, Bom,, 381,
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}tlon 1 143 the oﬁence committed by accused No. 1 The commitbing
Magistrate in his statement of the reasons for committal observed .-
‘that No 2 accused was -not only in company with No. 1 accused .
wheh he assaulted the deceased Mahddu, but that, by giving a slap

on the face of the prosecutrix, he prevented her from interfering. with
:accused No. 1 when he committed the assault on the deceased.  The
Sessions Judge, differing from the assessors, found it proved thataceused ‘
. No. 2 was not only present when No. 1 accused kicked the deceased

Mahddu, but that he suggested the idea that both the prosecutrix and

‘the deceased should be béaten to make them confess, and that accused -
~ No. 2 struck the prosecutrix, not with a view to make her speak, but.

to“prevent her from interposing for Mahddu’s protection. I have
accordingly to consider how far this story that No. 2 accused actively

-encouraged No, 1 in the fatal assault, and that he himself co-operated
in it by slapping the prosecutrix on her fa.ce is- suppmted by the

evidence,

" In the case of No. 1 accused, the {estxmony of ’ohe prosecutrix
Sukréni was cmroborated by the evidence .of Chandri and Yesha, .

‘who, thouoh they had denied the alleged beating befare the police
and the Mdmlatddr, stated in the Sessions Court that accused
- No. 1 gave blows with the fist, and two or three kicks with his boot.
This agleément between the evidence of the three prosecution wit-
nesses ev1dently influenced the Sessions Judge in coming to the
conclusion he did as regards the guilt of No.1 accused. In rega,ul

to No. 2 accused, however, there is not only no_such agreement, but -
a positive contradiction between the evidence of Sukréni and that of '

‘Chandri and Yeslia. Chandri stated that accused No, 2 did not strike

Sukrédni, He warned her off with his hand to lie down at a little

distance and that he did not touch her person, Chandri also did nob
. statethat aceused No, 2 used any words suggesting thatboth Mahddu
and the prosecutrix should %e beaten to make them confess. Yesha

also stated that accused No. 2 waved his hand, saying to Sukréni « do .,
not make a row,” and Yesha did not see if this hand touched Suk-

~ réni or not. - He also did not state that accused No. 2 suggested tha;t_‘v
-both should be beaten. - When both Chandri and Yesha made these

statements, they were not under any fear of the accused. They‘had

apparently under fear at first denied all knowledge of the heating

- and kicking charged to No. 1 accused, but hefore the Sessions Court
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there was 1o mch fcal There was, if possxble, the strongest motive |

i

to exaggerate the offence,”and it cannot easily te conceived why,
when they gave evidence =o freely against No. 1 accused, they should
have contradicted Sukréni as regards both the statement and the act
which Sukréni attributes to accused No. 2. This contradiction be-
tween Sukidni’s statement and the evidence of Chandri and Yesha.

“'materially diminiches the credibility of Sukréni’s allegations against
‘No. 2 accuséd. The Sessions Judge appears to have formed a

favourable impression of Sukrdni’s honesty, but he does not notice-
the fac that, in so far as accused No. 2 is concerned, not only is she
contradicted by Chandri and Yesha, but the story*told by her to the
Mé4mlatdér is in flat contradiction to her statements in the Sessions
Court. Before the Mamlatddr she stated that « First the Musalmdn -
constable slapped me on the cheek.” . Thereupon Mahédu remons-
traéecl, and “afterwards the sepoys began to beat Mahddu’’ Her
story in the Sessions Court was that the slap on her face was the
last act of assault, and that it was resorted to after Mahddu had -

‘been beaten, chiefly to make her remain silent. Sukréni was unable:

to explain away this contradiction. It is plain, therefore, that this
whole story of aceused No. 2 having beaten Sukrdni to make her

" remain silent was an a.fterthought, and had no foundation in fact.

" This examination of the evidence leaves no room for doubt that
the two particular allegations made against accused No. 2 to prove”

“that he abetted No..1 accused cannot be accepted as proved by any

consistent or rehable testimony. 'There still remains the fact that:
No. 2 accused was in the company of No. 1 accused. when the }atter
committed the assault. Mere presence at the commission of an
offence cannot be construed as instigation or abetment unless such. .
presence was intended or calculated to have that effect. Thus it was -

‘held that while the priest who officiates at a bigamous marriage .
 abets the offence, strangers casually present at the celebration are nof

abettors of the same. No. 2 accused was no doubt a subordinate of’
No. 1 accused, buf his presence on the occasion, if not intended, was.
certainly calculated to give countenance to the offence committed by
accused No. 1. He cannob plead coercion, for this excuse is only

good under eectmn 94. Indian Penal Code—L'mjﬂ ess V. ;Sonoo(l)

- 710 Wi R., 48 C. Rul.
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Queen-F mpress v, Magcmlal<1)-—-\vhen the fear is of instant death.
“In“less serious cases, this circumstance can only be pleadel in QUEEN-"
N mltngatxon of the punishment. The Sessions Judge would certain- Enreas” v

ly not have sentenced the aceused No., 2 to two years’ rigorous

Imprisonment’ but for hig convietion that No. 2 accused actively

supported No. 1 .aceused, and that he ook part -himself in t.the .

torture. Even though I hold that the evidence does not sup- -

port this view, yet as he was a police officer - on_ duty at the
time, and as-he joined with No, 1 accu;ed in the illegal search-
at. night without the usual precautions of a panch to watch the
proceedings, the actused No, 2 by his silent acquiescence was an-
accessory to the offenco of his principal. In the view I have taken
- of the facks I think a sentenzs of ons year’s imprisonm3nt would be
sufficiently deterrent punishment under the psculiar circumstances
of the case. ‘
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" APPELLATE CIVIL.

Bofore Mr, Justice Candy and Mr. Justice Fulton.

CHARLES AGNEW TURNER, OFFICIAL ASSIGNEE AND ASSIGNER OF THE 1895,
Estarec aNp Erfrcrs oF A..G. ALMQN‘D, AN INSOLVENT (APPLICANT), v~ March 12,
-PESTONJIFARDUNJT AxD oTizRs (ORIGINAL PraNfIFys), OPPONvNTs * ‘

Insolvency—Attachment before Judgment—Insolvency of defczulcint whoje property
has been attuched bofore judgment—Right of Officinl Assi igneeto attackzd pr operty=—
Pracsiec—Prozedure—Civil Procedure Code (Act XIV of 1882), Secs, 278, .‘28]
487, 831 —Indian Inselvent Aol (Stat 11 and 12 Vie,, C. 21), )
Plaintiffs filed a suit in a Subordinate Court and attached bcfore judgment some.

moveable property of the defendant, Before the hearing of the suit, the defendant .

filed a pelition in ‘Bombay under the Iusolvency Act, and a vesting order.was made.. -
Held, that the Official Assigues was entitled by an apphcatxo'l to the Court, ia which

"the suit was filed, to have the attachmgnt raised befme the de"endant was declared an -

insolvent, . ; )

Where a vesting ovder is made after attachment, and before decree, the tilte of the

- Official Assignee takes effeet, and prevents the attaching creditor from obtaining
satisfaction of his decree by a sale.” In such a case the Official Asssignee can move by
an (ndmu'y motion jnstead of a regular suit.

Apphcatlon No. 235 of 1894: under extmoldmar) jurisdiction,
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