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APPELLATE CIVIL.

FULL BENCH.

ofo;c Sir Charles Swrgent, Knig ght, O/ucf J ustzce, .Mr Justwe Oandy and
: : M. Justice Fulton,

. Vet
“GOPA'L RAMCHANDRA LIMAYE (or1G1NAL. PLATNTIFE), Amnmm 1 T 1895, -
GANGA'RA'M ANAND SHET MA’RVA/DI, DECEASED, BY IS SONS AXD' - March 14, ‘
HuERS PA'NHA anp DEVA,; or wnoym PA’NHA, DECEASED, BY IS DROTHER .
AND HEIRDEVA, A150 DECEASED, BY HIS SON AND HEIR CHUNILAL, MiXoR, ‘

BY HIS GUARDIAN AND ADMINISTRATRIX MoTHER NATHIBA'T KOM DDVA ‘
GANGA'RA'M (oRIGINAL- Dnrn\mws) Rnsmwnnms ®

: Mo; tya Je——Rcdemptzon—-dedz pat-—-Apprabzhi yof the lan—-Account '
T curi ent-—-State of account

. “The operatmn of the rule of ddmdupat is e\cluded in all mortgages the terms ofl
_which necessitate the existence of an account current bebween. mozt(’aﬂor and ’
mortcrafree, \vhatc\ er the statc of the account may be.

Sln'z G(meak .D7ea: nidharv, Ixeshﬂwav Goviad (1) over: 1uled

-+ APPEAL from the decision of Réo Bahadur G A \hnkar Fi ust‘
Class Suboxdmate Judge of Théna.

Tlns was a suit, so far-as is mateual for the purposes of thls
report for redemption and account of a mortgage made in A.D.
1844 for Rs. 250. 'The plaintiff became the owner of the equity.

-of redemption by purchase on 1st October, 1883." The other.
-facts of the case material to this 1epo1t are stated in the judg--

~ment of Candy, J. The case was 1ep01ted on another point in
' lLR,MBom,'i - ;

The Subordinate Judzre found “that Rs. 1 821- 6 10 were due '
" .on account of the mortgage..

The plauntlff appealed and the defeudaﬁt filed crd'ssJObjectiqhs.'
Ménckshdh J. Tale Jcirialuiwi for the appellant —The rule of dim- ]
d upat applies to the case— 3k Ganesh Dharmd/lm' v, Keshay-
‘ % Appeal, No. 100 of,1891.
OT LR, 15 Bom., 623,
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rdv Qorind®; Hari Mdﬁé’(lji v. Bilambhat®. The rule of dam-~ -
dupat is apphcable even in the case of mortgages.

M'ahadeo 0 Apte: for the respondent :—Under Hindu law proper,
the rule of démdupat applies only to the case of a simple money

loan. Even pledges of moveable property are outside the rule ;. k

much more, therefore, is a mortgage of immoveable property. In .

“the text books there isa distinetion made between ordinary loans

and pledges.  In the Mayukha two separate chapters are devoted’ -
to loans. The first deals with simple loans, and thercin the rule-

~of clamdupat is expressly mentioned. ~ The other chapter deals: -

.

Wlth pledges. . The word used is ad/i, that is, something placed.

_in the hands of some person (Stokes’ Hindu Law Books, pp.. .

110-118). The rule of damdupat is nowhere said to apply to -

‘adli, and, therefore, as mortgages of 1mmoveable property 'ue

adln, it does not apply to them. .

The current of declsxons of thxs Court is in favour of our conten-r
tion— Bdlkriskna Bdbdji v. Hari Govind ® ; Rango v, Baldji® s »

*Sadhu v, Ganu® 5 Shankara Bawav. Babdji® ; Balambhat v. Sité-

r4m® 5 Réjardm v. Gopdl®; Bapuji v. Gangddhar®; Néardyan ..

* Gangdrami®; Nathubhmv Mulchand® ; Ndrdyan v. Satvajit® ;-

Ganpat v. Adm‘n(m)‘ Rémehandra v. Bhimriv®; Dhondw Jagan~

nath V. Nam yan®),  Shri Ganesh. Dharnidhar v. Keshawav

Gorind®® is the only chssentmg decision. . Tri the other cases:
the questlon of ddmdupat was ralsed and was dec1ded accordmov

to our contentlon. R

In‘ Bengal the. mterest was governed by the~ Usury inw\s‘far.a
long time. . They were repealed by Act XXVIII of 1855, which-
did not affect the Hindu law as to interest, and there are cases of

‘ ']oans 1n Wlnch the rule of clamdupat was apphed—-Ramcmmo 1.

a) LL. R,15 Bom., at pp. . 640, 641, P, 3. 1877,p.181, .
~ @ L L, R,, 9 Bom,, 233, © (0% 5 Bom. H.-C. Rep, Ac. 3. 107
® L LR, 15 Bom.; 84 © (D 5 Bom, H, C.Rep., A. ¢. 7., 196.-
4) P. J.,1886, PG : ‘-“_<(12) 9 Bom. H. c. Rep,, 83, .
21 G).P. J,, 1887, p. 215, C 09 LW R, 8 Bom, 812, 7
. 4® P, T, 1881, p. 291, .. 9 LT,R.,1Bom, 57T,
- (D P, J., 1883, p. 312 %, (9 1Bom H. C.Rep, 47,

@ P.J,1876,p.229, 0 @9 LLE, 15 Bow, 6%;;
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" based on the decisions in Nathubhai v. Mulchand® and Dhondu
Jaganndth v. Ndrdyan®, But the hmltatlon 1mposed on. mterest‘
~ by those rulings is not’a necessary consequence of any ‘principle .
~ involved in them. Even if the decision in' Shri Ganesh Dharni- .
“dhar v. Keshavrdv Govind® is correct, that was a suit brought by

’Audicdm;g/ v. Johur Lull Dutt®, But there are no cages of morf;—'
gage. If there be any rules as to interest in- the mofussil of -

Bengal, they eannot be rules of Hindu law, ‘but they musb ‘be:

- ‘superimposed by Regulatxon XV, of 1793,

In Madras there is a spemal Regulatlon (XXXIV og 1802) whxch
boverns the rate of mtexest The rule of (Zamdupat is not :

known there, . L -

e

The ruhnw in Slm, Ganesh Dharmdkm . Keshauav Gownd("> <

was made without consideration of the previous authorities and was

a ‘mortgagee out of possession, while the present is a suit against

. a mortgagee in possession, and, therefore, bound to keep accounts.

Ménekshah J. Taloydrkhdn, in reply :—The word ddhi includes
“even a loan. Under the Hindu law there is no hard and fast -
distinction between a loan simple and a pledrre " There are, no .

- doubt, contmdlctory decisions of this Court on the subject. Bub

S

the principle of the decision, which is that a money-lender should
 not exact more than is equitable from a needy debtor, holds as
. good in the cage of a mortgage’as in the case of a loan, Whether -
- the mortgagee is or is not in possessxon “does mot affect the

question. A mértgagee’sonly right'is to récover hls money ; his

‘-f'pomtlon does not differ from that of a person who makes & loan,

‘The point was argued before-a Division Bench composed of

‘ I‘armn and Céndy, JJ., which delivered the following Judoment
. referring the point for- deCLSlOIl to a Full Bench :— ;

1894, dugust 28.  Canpy, J.:—This is an appeal by the as~

signee. of the equity of 1edempt10n a(ramst the account taken by"-

the Subordinate J udge in accordance with the dlrectlons of. thl%
Court to be fo{md at p. 17 of L L. R, 14 Bombay.

oL 1. R, 5Cal, 867, . . (uJoBom H c. Rep,A € 3, 196.

. @LL.R,15Bom,625. . @1 Bom H,C, Rep, 47.
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. In 1"66 (A D 1844), 601 blohas and one pand of the: Karlxhoda.. .
Khér. were mortgaged: for Rs. 250, on condition that tho debt .
was to bear interest at 18 per cent. per annum, and that the .

rents and profits should be applied towards” payment of the
" interest and principal. This deed necessitates an account of the

rents and profits on the one side, and of the principal, interest -

. and charges on the other. -

Plaintiff in his appeal has ‘taken sever.al_ objections to this
ac'count' but a preliminary objection must bé noticed, prelimi~ -
na1y, though it was only raised at the close of the arguments, and
that is, that by the ruling in Sk Ganesh Drarnidhar Mahdrdjdev v..

. Keshavrdv “Govind. Kulgavkar” applymO‘ the rule of ddmdupat
* the mortgagee i is entitled to have interest added to the principal -
“ at the rate stlpulated in the mortgage-deed, and to appropriate

_the rents and proﬁts received by him in or towards satisfaction

of such interest ; but that after such appropriation, if the amount -
of interest now due and payable on’foot of the mortgage exceeds

 the amount of the principal, the decree on that part of the claim -

must be limited to doubla such principal amount.

In the present case, by the mortgage-bond of 1/ 66 (A D 1844), .

. the mortgagee in possession was-to make up an account of the *
- interest at the end.of every twelve. months, and ‘was to pay the -
Government assessment from the produce, and the mortmo or was.

to be charged interest on the money spent by the rmortgagee on

: 1epa1rs and on a sepoy at Rs. 3 a month, which salary was to be;

dehlted to.the account, the balance of profits, after paying assess~ -
ment, repairs and peon’s salary as above, being taken towards the -

.- principal and interest. The aceount taken on those terms was to . ;‘
~ be signed-by the mortcratvm ever, y year.

App]ymn‘ the ruling Just quoted, if the mortgagee is entztled .
to have interest added to the principal fRs 250) at 18 per cent.

"(compound) -and to. appropuate the rents and profits r ecen ed by~
- him in or towards satisfaction of assessment and other ‘expenses
- noted above, and the balance in or towards satisfaction. of such -

1nte1esb and prmcxpal the samo interest being charged on all un-

WIL R,,]o Bom, PD. 640, 641,
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satisfled arrears of assessment and interest, and if after such_
appropriation the amount of interest now due exceeds the amount

-of principal, andif the interest now awardable by the decree must

" be limited to double the original principal, then it is evident that -

- the account found by the Subordinate Judge must be materially
amended : R .

Mr. Apte ob_]ccted to the applncatmn of the rule of damdupat
Hivst, beca.usc he contended, the rule, as shown by the texts
{Stokes, ,bages 110 to 113) applies only to loans in genelal and

. not to plednes and secondly, because the ruling in Shri Ganesh v.-

. dleshavrdy was given without consideration of a long course of

~ decisions of this Court that the rule-of ddmdupat does not apply

\tO C&SQS of 1'1111111110' account between mortﬁaom and mortoaoree

o _\Ve are nob inclined to agree with the first contention, for the

" mule has been continually applied to mortgage-debts, and a.

- weference to the texts show that it is included in the section  of
- pledges.” - Thus the author of the’ Vyavahdra Mayukha closes

this scction by quoting two texts of Brahaspati-and Yéjnavalkya.
Thus “ Brahaspati :—When land or othér [immoveable property]

has been enjoyed, and more [than the principal debt] has acerued-
therefrom; then the principal and interest having been realized,
the debtor shall obtain his pledge.” Ydjnavalkya:—Whenever
- & debt under mortgage has become doubled by interest, then the

~ pledge shall celtmn]y be returned, Wheuevel double the sum lent .

- has been received.” -

~+ Asto the other contentlon, 1t cextam!y does appear that the,
ruling of the Division Bench in Shri Ganesk v. Keshavrdv con-.

fliets with previous decisions of this Court. Itis unnecessary to .

quote at length the many decisions in which it is shown that the
rule of dimdaput does apply-to all cases in which the mortgagee
Thas had-no possession of the mortgaged property, or in “lncH
- being in possession he takes the rents and profits in lieu of the.
whole or part of the interest. . In such cases no account is taken

~on both sides, and, therefore, the rule of ddmdupat applies, But

ave are dealing with'a case in which there is an account on both
“sides. In such a case it has been held the rule of damdupa& is”
not applicable :—

" Gordn '
‘R4 AMCHANDRA™

1893

v
GANGARAM ;

" ANAND Snx'r.“"
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1) By \Ve%tropp, C. J and West J., in Nardyan v Satwn(l)

(2) By Westropp, C.J., and Melwll J, m Rcijamm v,
 Gopdl @,

(3) By Westropp, C. J ‘and Kemball J » in S/Lankmabana :
V. ,Bubcm @, - '

7(4) By Y West and Na.néb’h:ii, JJ., in Bdlambh‘at v. Sitdrdm (4).’
©(5) By Sargent C.J., and Birdwood, J., in RcmgoAv Bilaji ©.
It is noteworthy that the decisions in the cases marked above

' (1) (2) and (5) purport fo be founded on the decision of Couch
C. J,, and Newton,-J., in Nat/mblem, v. Mulchand ©, while the :

decision in the case marked (3) is based, on the decision in the

“casc marked (1), which itself, ;as just remarked, is based on the .

case of Nathubhai v. lllulchaml On the other hand, it is to be -

- remarked that in the 3udgment in Skri Ganesh v. Keshavrdv the

decision in Nathubhai.v. Mulchand is equally relied on. But, it

- s said, the ground of equity ixpon which the rule, laid down im

thé{t; case, is rested, does not justify a decrge in favour of a mort~
gagee 'for more than double the amount actually ‘advanced; it

- only prevents the rents and ploﬁts being deducted from the .
“amount so doubled. - So here, assuming that the rents and proﬁfs

have paid off all charges on account of assessment and other exe "
penses, and all arrears of the same with interest, then the amount: -

_ pay: able on foot of the account cannot exceed Rs. 500.

" As aﬁamst the five cases noted above, in whlch it was held}

ffhat the rule of dimdupat was inapplicable, because they were

cases of accounts on both s1des reference may be made to the

- case of Bwpzm\ v. Gangddhar ), in which the District J udge on _
_the authority of the ruling in Naﬂmbhai v. Mulchand held that -
“the rule of ddmdupat was inapplicable to a case of mnnino; :

" account, but on appeal to the High Court, Melvill and West, JJ.,-

¢ said: “Under the terms of the mortgage there was nothing to-
: plevent the defendants from causing. the mortgaged property to

be applied to.the liquidation of the debt whenever the amount of*

“interest due became equal to the amount of the pmncxpal Under -

9 Bom: H. C. Rep,83 © @ P.J.;1888, p, 312
C@P.T,1876,p.220, . G PLT,1886,p. 76
) P, J., 1881, p. 201, ) 6.5 Bom, H, C, Rep,196.t :

® P, T, 1877, p. 131,
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these clrcumstances we consider -that there is mo 1rgust1ce in- " 1395,_'\
_ following the previous rulings of the Court which make the rale - gorin
- of ddmdupat gpplicable to such eases.” - - - , RAMCHANDRA, -

~~ Buch being the various rulings on this important pomt we do- Afﬁgg\gég » v
* ot think it advisable to express an ‘opinion on the merits of the S
contentlon raised before us, We, therefore, adjonrn the hearmw
" of this appeixl till November, when the Chief Justice, Sir C. Sar-
gent, will be sitting in this Court, and when, if he so directs, the
~ question can be considered by a Bench of three Judges. . ’

~ The case was fixed for hearing before 4 Full Bench conswt*
ing of Sargent, C.J., and Candy and Fulton, JdJ. :

Manclshah J. Taleydrkhan, for the appellant (plamtlﬁ") - :
- Dijz Abaﬂ, Khare, for the respondent (defendant). '
The judgment of the Full Bench was deliv ered by '

' SARGENT, C. J, :—The leading case as to the applicatidn of the
Elndu law of ddmdupat to mortgages is that of Nathublai
Pdindchand v. Mulchand Hirdchand @, SirR. Couch; in delivering
the judgment of the Court, referred to several cases in which the-
© - question had arisen, and came to the conclusion that the law was -
applicable to mortgages “ where there is no account on both sides .

- and 1o charge for rents and profits; but that it would be inequit
able that the interest should cease when it amounts fo the same
" “sum as the principal, if the rents and profits continue to be
charged.” Alluding to the ciicumétahcéé‘of’thé case_ before him
where the mortgagee had been in-possession of a shop for several
years, Sir R, Couch says: “As the ‘mortgagee is to be charged
~ with rents and profits it would not, “be just to stop his' interest,
and, consequently, the 1ule of Hindu law . cannot be -applied.”
" The exceptior so enunciated to the application ‘of the law of -
ddmdupat has; we cannot doubt,- been _always understood as ex- ‘
- cluding the law whenever an account had to be taken betweenr B
the parties of interest om the one side and rents and proﬁts on.
* the other, This is clear from 4 series of cases ‘beginning with
Nirdyan v. Satvdjs @, where Sir Michael Webtxopp, refenmw 1o
" ‘the remarks of Sir R. Couck in the above case, treats that case
as deciding that the law is applicable to mortgages if there was
o only an account to be taken of principal and interest, due on the -

.

. (1)>5 Bom, I, C. Rep,, 196,77 ] ) 9 Bom, H. C. Rep., £3,
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hl(’)rtgage and no account of rents and profits on the other side” .
In Rdjirdm v. Gopdl®, Westropp, C. J., and Melvill, 4., say,

‘referring to the-ahove decision of Sir R Couch in Nathubhai

. Pdndchand v, Mulchand Hirdichand®, that the rule “of dimdupat

ANAND SHET .

would have becn applicable if tho mortgagee had not been
accountable for rents, and the decree passed by the Court shows
that the application;of the rule was treated as quite independent -
of the result of the account. The cases—Ndrdyan v. Safvdji @,
Bilambhat v. Sitdrdm & , Rango v. Bdldji @ —are further illus-
trations of the apphcatlon of the esception so understood to the .
Hindu law of dimdupat. Tt is true that in the case of Bdpuji-
v. Gangddhar @ the law of ddmdupat was applied in the case of

‘a ranning aecount but the Court (the members of which had all -
~ taken part in the decisions above cited) relied in that case on.a -

particular term in the mortgage which the Court considered - :
would prevent any injustice in applying the rule and did not -

- dispute the correctness of the previous rulings. In Skt Ganesh

Dhdrnidhur v. Keshavrdo @ the Court for the first time treated
the- application of the rule enunciated in the case of Nathublai
Pdnéchand v. Hulchand Hirdchand® as depending on the state
of the account when taken—holding that the equity upon which
it was grounded did-not justify its application, if after the rents
and profits received by the mortgagee were appropriated to the

* interest there was a balance of interest still due exceeding the.
lpnnmpal and that the decree on that part of° the claim must be-
" limited to - double the p11nc1pal amount. We think that this -

distinction cannot be reconciled with the judgment in the case of -

: \Nat/zubhaz ‘Pdndachand v. Mulcland Hirdchand® , as it has been

umfounly understood and acted upon since 1858, and that the,’-

long course of* decisions requires us to hold that the exclusion of -
'the law of ddmdupat in the case of mortfrages depends on there.

being an account current ‘between the palhes and not upon the

- state of the account: : -

" (The Full: Bench ha,vmo doc1ded the poxnt of dwmdwpat the

_case was sent back to the D1v1s1on Bench for dccmon on the .

ments ). - ; :
() P, J., 1876, p. 279, - @ P.T,1883,p. si2,
(25 Bom. H. C. Rep., p. 196. - ) P, J., 1886, p: 76.
* 3) 9 Bom. H. C. Rep., p. 83. O 1., 387, p. 8L

- @O LLR,15Bom, 626. .

~
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