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Zanzibar—Jurisdiction of High Cowrt over Conswlar Court of Zanzibar—High
Court -at Bombay—Power of vevision—Appeal—Jurisdiction—Civil Proceduye
Code (Act XIV of 1882), Sec. 622—Zanzibar Order in Council, 1881, Arts. 7,
8, 9, 21, 27, 30.+ ) o

' The High Court at Bombay has no power of revision over civil cases tried by the
Consular Court at Zanzibar, though it is authorized to hear appeals from the decisione :
of that Court as a D istrict Court by the Zanzibar Order in Council of 1884,

A power of revision is no_t.a,n incident of appellate i)owérs, but on the contrary can’
only be exercised where there is no-appeal, and had it been intended to give such powers
to the High Court at Bombay, it would necess arily have heen expressly provided for. .

Per JArDIX 1:, J, (dissenting) :—Underany  cumstances the Consular Courat Zan-.
zibar is bound to obey a writ issued by the High Court for certifying the papers of a’
civil case. Under sections 9 and ‘10 of the Bowmbay Civil Courts’ Act (X1V. of 1869) -
taken with article 21 of the Zanzibar Order in Council of 1854 and section 622 of the
Civil Procedure Code (Act XIV of 1882), the High Court is competent to exercise
revisionary jurisdiction in civil matters tried by the Consulzn Court at Zanzibar, -

" APPLICATION undet the extraordinary jurisdictior of the Hl(“h

_ Court (section 622 of the.Civil Procedure Code, Act XIV of

'1882) against an order passed by H. W. de Sauzmarez, Her
Majesty’s Consul-General at Zanmbar. e

* Application No, 234 of 189.4 under the extraordinary jurisdiction,

1 See the Bombay Government Gazette; 30th April 1883, Part I, page 537,

a Sectxon 21.—Subject to the other provisions of this Order, ¢ the Code of Civil Proce-
dure; ¢ the’ Bombay Civil Courts Act, 1869,” *the Indian Succession Act’ and the )
other enactments relatmo' to the administration of civil justice and bankruptey for the
time being applicable to Zanzibar, sha ve effect as if Zanzibir were a zilla or district
in the Presidency of Bombay. The Cousul General’shall be deemed to be the District. .
Judge of the district and his Court the District Court or Principal Ciyil Court of Ori-
ginal Jurisdietion in the district, The High Court of Bombay shall be deemed to be
the highest Civil Court of Appeal for the district and the Court -authorised to hear
appeals from the decisions of the District Court ; and the powers both of the Governor- .

_General in Council and the Local Government under those enactments sbhail be exer- .

ciseable by the Secretary of State or with his previous or subsequent assent by the -
Governor-General of India in Confleil.
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. One F4tm4b4i died in the year-1872-73, leaving a will dispos=
~ing of her property and appointing executors.. The will was duly
proved by the executors and the estate admlmsbered and - &
release was passed by the petitioner to the executors.
The petitioner was the nephew of Fitmdbdi’s deceased hus-
band.  Alleging that he had ascertained that much more i)ro-
perty had come into the hands of the executors than had been

disposed of by the will he applied to the Consular Court at Zanzi-

bar for an order directing the executors to file an inventory of

- the estate and an account of their administration. The J udgeﬁ of

the Consular Court issued a rule #isi calling on the executors to

show cause why they should not file an inventory or an account,’
The executors having appeared and showed cause;, the Judge’

discharged the rule and made the following order :—“No order.

" This application should never have been made at* this late date.

I 'do not think in view of the release this man has any right, but

he is, in view of all the circumistances, out of all reasonable time,”’

On 21st December, 1894, the applicant obtained a rule from the

Hwh Court of Bornbay in itssextraordinary 3umsdmtlon to seb
aside the order of the Judge.

The Judge on receipt of the notlces contammo the rule nist

ser ved them on the executors, and cer tified the service to the High

Court, but declined to send up the record of the case on the :

ground that, under article 21 of the Zanzibar Order in Council of
1884, the High Court of Bombay had only an appellate and nof
a revisional jurisdiction over the Consular Court at Zanzibar.

Ménelishah J. Taleyarkhin appeared for the applicant in support
of the rule nisi :—Article 8, sub-clause (), of the Zanzibar Order
in Council makes the Civil Procedure Code applicable to Zanzibar,
-which is put on the same footing as a-district 1n the Bombay
Presidency.

[Sazcent, C.J.:—So far as civil matters are concerned, the
-expression used in article 21 of the Zanzibar Order is that the
High Court of Bombay shall be deemed fo be “ the highest Clvﬂ
Court of appeal,” but with' respect to criminal matters the ex-
pression used in article 9 is that the High Court of Bombay shall
be * deemed to be the High Court,” The difference in the
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lanouaoe seems to show that in civil matters the High Court is
not invested with revisional jurisdiction.]

The High Court is not given any power of interference under -
the Mamlatddrs’ Act (Bombay Act ITI of 1876), and yet the High.
Court has been ‘interfering under its revisional jurisdiction with
orders passed under that Act. By analogy the High Court can,
under its extraordinary jurisdiction, review the mdei' passed by '
the Consular Courh at Zanzibar. :

SmGENT C. J —We are of opinion t,ha+ this Court has no::
power . of revision over cases tried by the Consular Court af.
Vanzibar, This High Court derives its jurisdiction over the’

‘ .admmistratiou of civil justice in the Courts of Zanzibar created.

by the Order in Council of 29th November 188-@ by article 21

" of that Order®, That section provides ‘that the Code of Civil

Procedure shall have effect as if Zanzibar were a zilla or district -
in the Presidency of Bombay. The Consul General shall be.

* deemed to be the Distriet Judge of the district, and his Court the-

District Court or Principal Civil Court of Original Jurisdiction in’
‘the district. The High Court of Bambay' shall be deemed to be the

highest Civil Court of Appeal for the district and the Court
authorised to hear appeals from the decisions of the District
Court.”” This Court is, therefore, by the above provision, created
an appellate Court to hear appeals. But no such power of revi-

sion is given to it as belongs to the High Court over the Courts
of the Presidency, and which, it is to he remarked, this Court
pbssessés as a High Court by the express terms of section 622
of Civil Procedure Code, and not by virtue of its being a Court

of appeal. ~ A power of revision is not an incident of appellate
powers, but on the contrary can only be exercised where there is
o appeal, and had it been intended to give such power to ‘this
Court it would necessarily have been expressly provided for=
This v1ew derives confirmation from the difference of languarre,
used in armcle 9 relating to criminal matberg where it i 1s. provid=

ed that the. High Courb of Bombay. shall be deemed to be the
« High Court”” and not mere]y an appellate Court for the pur-

;pose of applylnﬂr the Code of Cr1m1nal Proceduz‘e and also. from,

(1) See note (1) antc, p 480t



. YOL. XX/ . BOMBAY SERIES.

~‘the‘provision of articles 27 to 30 with regard to making up, the
reeord to be sextt to this Court which is'confined.to the casein
'Whlch a memo, of appeal has been presented.

: It was contended in argument that by sub-clanse (b) of artlcle‘
8 of the Order of Council the Civil Procedure Code of 1882 is
made applicable to Zanzibar, and that all its -provisions can be

~ called in aid by the persons to whom by article 6 ‘the Order is
made applicable, but article 8 deals with the jurisdiction and
procedure of the Courts in Zanzibar, and for such purposes no
doubt the appropriate provisions of the Civil Procedure Code
are to be applied, and can thus as constituting “provisions of
the Order in Council ” be properly invoked as provided for by
article 7. For these reasous we think that the rule ‘should be
dlséharcred ' C IR
" BAYLEY and Pagsoxs, J J., concumed

JARDINE, J. —AlthouOh I have the misfortune to dlﬁ'er from
the rest of the Bench, and, therefore, have doubts, I am not pre-
pared to hold that the learned Judge who issned the writ. acted
without Jumsdlctlon and under any circumstances I think it was
the duty of the Consular Judge to obey the writ as section 10
of Act XIV of 1869 expressly requires. The ‘omission doubtless
occurred from his ovexlookmg that enactment. R
~ The Foreign Jurisdiction Acts 6 and 7 Viet., c. 94, 41 and
42 Viet., ¢. 97, and 53 and b4 Viet., c. 37, are intended for
the government of persons; and to £hi¢ end Courts and pro-
cedure are prov1ded The Zanzibar Order in Council of 1884,
made under one of the earlier Acts, expressly apphes to Bri-
tlsh subjects in A‘mszar among others by article 6. By arti-
p]e 8, clause (b), certain laws, including the Indian Penal Code
(XLV of 1860), are made applicable to Zanzibar; and ‘thus,
In my opinion, impose dutiet and confer rights on the persons
i:o whom the Order in.Council applies. . This introduction of a
system of personal law is more direct than that introduction of
law by effect of charters creating Courts which has been con-
vSldered by some. authorities as the means whereby English law
was introduced into Bntxsh India—Naordji v. Roy gers, - Among

@ ¢ Bom. H; C. Rep. 1.
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these laws is the Bombay Civil Courts Act, 1869 (some parts‘
being excepted), section 10 of w}}wh taken' with ~article 21 'of
the Order in Council requiresthe Judge at Zanzibar to obey aﬂ
writs, orders or processes issued to him by the High Court} ;and
to furnish such reports and returns and copies as may be ca.lled_
_or by this Court. This and the requirement of section.9, that
the Judge shall refer matters here where a rule ought to: be
made, go a certain way in conferring supermtendence on this
Court even without our jurisdiction of appeal. " See Pirbhas v,
B. B. & C. I. Railway Co. ® and In the matter of John Thomson®,
Among other laws the Code of Civil Procedure (Act XIV of 1882)

has been extended in its entirety, subject, however, to the other‘

provisions of the Order and to treaties. Among other prow-

-sions ‘of the Order are the directing and modifying ‘powers

retained by the Secretary of State, eg., article 8, clause (d). A
later Order in Council, dated the 16th May, 1893, makes ' substi~
tutions and amendments of the Code of Civil Proceduree effect-

" uated by the Governor General of India in Council in alemsla.blve

capacity take effect withous special order of the Secretary of
State

It results, then, that section 622 of the Code of Civil Pro-
cedure is in force under the Order in Council, and neither: the'
Code nor the Bombay Civil Courts Act, 1869, indicate any other
tribnnal but the High Court of Judicature at Bombay a8 com-,
petent to exercise the vevisionary jurisdiction which section 622
contemplates. The words of section 622 imply that the Court
subject to revision is one from which appeals lie. | Under articlé
8, clause (), ii, the Secretary of State has power to appoint 4
revisional tribunal. It is plain that he has ‘not done o spem‘

fically. The argument of Mr, Mdnekshah was that the intro-
-duction of the Code in its entirety, plus the language of articlé

21 of the Order, should lead this Court ‘to hold that the person
under Her Majesty’s jurisdiction at Zanzibar has the same right

“to apply for revision as the subject in any district of this Presis

dency, and by necessary implication that the Secretary of State
has recoamzed the rev1s10na.ry jurisdietion of thls Court, I

-

@ 8 Bom, H. C, Rep, 59, 0, C, J. 9 6 Ben. L R, 130,
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would pomﬁ out that when . the Secretary of State imakes an ex-
ceptxon of . part of a Code applied as  law.t0 the setblement, hls”,
practice-appears to be to use specific language as in article 8- (b)[ -
dealing with the Bombay Civil Courts Act, 1869, article 32" (5)
exeludmg thns Court’s ]urlsdxctlon where Zanzibar subjects are

eoncerned, and the’ Order in Couheil, dated the’ 17th July, 1893,

excluding Ohapter 33 of the Criminal Procedure Code from the

'LLW ‘Lpphed by artlcle 8 of the Or de1 in Counml ‘of 1884,

: I admit the force ‘of the conmlemtwns that in artlcle 9 deal-
ing with the Code of Criminal Procedare- the ezpressmn is. that
this- Court “shall be' deemed to be the High Court,” whe1ea.s in
ar tlc'le 21 dealmcr with- ciyil matters, it is thab this Court “shall
be deemed ‘to.be the highest Civil Conrt-of appeal fou the dxs-
tricty” but I think the last expression ‘mush be- cqqsxdeted with
article 7, ¢lause 8. T do not think article 7, clausé 3, intends,
“t6 exclude the any Council: I-admit also the force of the
artrumenb that if the Secretary of Sba.te ‘had meant 4o confes on
,thls Gourt power of rev1s1on in civil matters-he might easdy have
'used specific’ language. But L think that “having introduced a’
pezbonal law, to- take effect 4s if Zanzibar were a district under
Bombay, and makmov the logal Court into a District Court by
“article:21, he may have considered that the. subject or other
person to whom the Order in Councll applies by ¢ artlcle 6 Would
by force of the Code and. - the -Order have a right to come to this
‘Court for the rehef contemplated by artlcle 21, The extension

‘of rcertain substanbwe laws and. laws of plocedme tor a ch,ss of .

,persons by the Foreign Juusdwhxon ActsVof the ‘Indian Le-
»-crlslatme is- noted in" the judgment of Salgent C.J., in-Queén-
Binpréss v. W, D* Bliards @ ; and the Secretary of Sbate is of
course aware-of the high conb101hn0 powers this Court possesses
noticed in that case by Scoth, . I do not think the Orderin
Qouncil of 1884 ShOWD an Tatention merely to confer a rw‘ht

1nder section 672 , and then render thatglghb futile by refla.mlng ,

to appoint a_tribunal  where the relicf can be-obtained.: Thus

wthe argument against clutehing a jurisdiction used by the coun-

seldn In v, the Judges ‘of the Supreme 00mt of Bombay('-‘) does

(B I, I R,, 9 Bom,, 333, at 340, @1 Knupp., l.
p 136——-4
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- nioh apply in the absence of any other tnbunal to whwh the per-"
T . ogon a(rtrueved can go for redress. < I thlnk then, -that the maxim®

“ st boni gudicis ampliare jurisdictionem ” is applwa,ble in thls

" matter.

 Fargav, J,:—In my opinion. the High Court” has no juris-.
diction in the. mattel -By section .1 of Statutés 29 .and 80

Viet,, . 87; repealed by and re- enacted in Statubes«53 and 554‘

Vict:, c. 37, Her Majesty by Order in Coundil is empowered
to confer on any Court in any of her possessions’ (out - of the:
United, Kingdom) any jurisdiction, civil or criminal, original

ror appellate, which Her Majesty in Council* wight lawfullv by-
: any such ordet confer.on any Court'in’ any country or place” out,

of her dominions within whlch Her Majesty has power or > joris-
dlctxon subJect to such provisionis and regulations “as to Her

v Magesﬁy may seem fit. * This section enablés Her Majesty t0.con-

fer upon the High Court of- Bombay such jurisdiction over Zan-.
z1bar‘ Courts as Her Majesty-may think expedient. Ove.r her‘
subjects and others in’ Zanzibar, Her Majesty has jmisdlotmn by-
reason of other powers and. authorities comprised in or . conferred,
by’ varlous treaties and statutes to which it is unnegessary to refer.

They. are . all recoo’hlzed and legahsed by Statutes- 29 and 30
Vlct c. 87.

" The queshon which we have to determine is not, I think, what

“law or- procedure Her Majesty has by her Order in - Council of
_the 20th . Novembel, 1884, mtroduced Ynto Zanzibar, but what
_ jurisdiction, by virtug of the above quoted ‘section, §he has-con-
~ferred .on the High Court. Part II of the Order defines the

persons in Zanzibar to whom it apphes,'and Part ITI points out v
the general laws and pr1nc1p1es which Her Ma]estys Courts in "
Zanzibar are to apply i cases, civil or criminal, coming before
them, and determines the practlce and procedure by which theyr

“are to govern themselves Part IV deals with criminal matters.

Part V deals with ¢ divil matters,” and 'in it article 21 p10v1des :
‘that, subject 1 to thelother provisions of the Order, «<the Code of

Civil Procedure ‘the Bombay Civil Courts’ Act 1869, “the -
Indian "Snccession: Act’and the other enactments‘relatmcr to:
‘the administration of Civil Justice * *-* for thotime being
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apphcable to: Zanzﬂoal shall have effect as 1f Zanzibar were . a.
wzllla or dlstrlct in the Presideney. of Bomba_y, the - Consul
lGeneral shall be deemed to be the District Judge -of the District
-and his Court the District Court or Principal (/1\711 Court of
Original . Jurisdiction in the District. The ngh Court . of

Bomba,y shall ‘be deemed to be thé ‘Highest Civil Cotirt, “of -
appeal for the District and the Court authorized to hear appeals"

from the decision’ of the District Court.””> Pausing there, it can=
1ot, I think, be.doubted i;hat ‘the High Court of Bombay while it
is directly authorized to hear appeals from Zanzibar Courts is
noh directly authorized to actas a Court of: Rewsmn over.such
Courts, : The latter authority, if it is" conferred upon the High
Caurt, can only be impliedly conferred on'it by reason of the pro-

Ewsxon that the Code of Civil Procedure and the other endctments
relating to. the administration of ~Civil J ustice. shall - have effect .
as if Zanzibar were a zilla or district in the Preszdency of Bombay :

. The question, thelefore, narrows itself to this ¢ ——Does this pro-
- vision. constltute the  Civil Courts in Zanz1bar Clvﬂ Courts of’

~the Presxdency ‘of Bombay, -within the meaning of claise 15 of
the Letters Patent of the High Court, or does it merely for juris-
dictional purposes assimilate the Zanzibar area te the area of a
Boembay distiict in order that the appheatlon of the Procedure
Acts-to it may be exactly defined; - In ‘the former view the effect
- of the provision would, I apprehend, be. to confer _upon ‘the High

-Court the power contamed in sectxon 622 of the Civil Proce-,;
duare Code, masmuch as ibis by the combinéd effect of the Let+ers,
Patent, clanse 15, and the Civil Procedur? Code that “this pawerv-
is conferred upon the High Court:over the,Cwll Courts in the"

Bombay Presidenicy. The latter view is, however, in my opinion,
the correct one.  The. language - employeél appears to be apt to

‘express it, while it i Iy cumbmus and inaptlanguage to employ to.
“effect the former purpose. If it were intended to place the Zanzibar-
- Courts in the same relation to the" Bombay "High Court_ as are”

the - Courts in she Bombay Presidéncy, T think that it would "

have been. done directly- and not by suclr’ cncmtous lanvuage as’
is contamed in the 21st article, I am, theretore, of opinion’ that
the High Court is‘tot by implication made a Courb of Revmlon

over-the Courts of Zanzibar, .

a7

1895,

——
*KHO0JA

SHIVIL:

. Ve L
HiAsrAM
GULA'M, .



488

1895,

- Knuosa-

vaa:

H &snm .
GULA M,-

THE'INDIA'N LAW‘ REPORTS o [VOL. XX

1 am fortified - in’ thm'conclusmn by ﬁndmg tha,t thew are

. laborate provisions contained in the Order for preparing and °

Coe

sending an’ appeal record to- the High Court_ (articles 27 to 80)
and none for sending up papers under section 622, The inten-
tion is bhat original papers are not te be transmitted to Bombay

‘vexcept in exceptional cdses. I am further fortified in it by a

comparison of the language of article 9 relating to criminal
jurisdiction with. that of article 21, and I think that if it had

“beén intended to make the, High Court & Court of Revision over

the Zanzibar Corurts,‘ it would h&ve been done by direct language
and not left to be gathered by doubtful implication. . Lastly, the

jurisdiction of $he High Court over the class of suits veferred:

1805, .
April 1. -

to in. article 82 is’ necessanly restricted , by express* words, as
otherW1se it would have tnder artlcle 21 ‘an -appellate 3unsd10-
tion in respect of such suits, while it is not necessary to e*{cept

;the apphcatlon of the provisions of section 622 of the Code from

the Order-as they relaté to powers of the ngh Court Whmh are

not exerclseable in Zanmbar unless extended to'it. vl
Rulp olzsckm,/ed

-;A]"?_PE:I{:LAT;E_' GIVI:L.

Bgfore Sir Charles Sargent Kt Gﬁwf Justwe, omd Ay, Jlt.stwe Parsons

KRISHNA’SHET BIN GANSHET SHETYE ('omGINAL DDFFNDAhT "No. 2y,
Arrzirany, v HARI VALJIBHA'TYE TRADING IN THE NAME OF KIiEMJI :
. LADIFA’BHAY BHATYE (omeAL PrAINTIFF), RESPOND;E\*T * - :

Np_f/otzable Instruments Act (XXVI of 1881), Secs.-30, 93 -and 106-—=—Hﬂmh —anal; ‘

usage—Hundi drawn by a manager of Hindw family— Liability y— Notice of clza’zonom- 3
g, tke(lmwer necessary.’
The Ne«otlablo Tnstruments® Act (XXVI of- - 1881), in the abscnce of local usage -

to the contrary, apphes to fmntlzs. )

‘A ‘Toeraber of a Hindu- famﬂy whom it-1s sé)ught to make 11ab1e by a sust.én a"
undi drawn by the” 1nanager of the ‘familyis entitled fo urge. that no nouce of B

'dlshonour had beert given to the’ manager (drawer) 50 a8't¢ make the latter hablc under i

section 30 of the Nevotmhle Instxuments Act (XXVI of 188]), ' e
SECOND appeal from the -decision of Réo Bah dur Kashmé’th
B Mamthe, Fu’sb Class Subordma’oe J udge of Ratnégm With

' *ﬁecohd Appeal No. 504 of 1898,
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