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FULL BE\TCH
'APPELLATE CIVIL.

Before Sir Charles Sargent, Kt., Chief Justice, Mr. Justice Jardine,
Myr. Justice Farran, Mr. Justice Rinade and Mr. Justice Fulton.
DATTO DUDHESHVAR (oRIGINAL PLAINTI¥F), APPELLANT, ». VITHU -

81N TULJA'JI, DECEASED, BY HI§ WIDOW AND HEIRESE HARIBA’ I AND
- ANOTHER (ORIGINAL DEFENDANTS), RESPONDENTS.*

" Limitation Act (XV of 1877), Sch. II, Arts. 132 and 147+Bond~— Mortgage—

Security pledge (tdran gahan)-HypotiLecatwn—C'harge—&mple wortgage with-
out passession, oo e

1895,
Mayeh 13, -

" “Where a bond gwen for a- loan contained the following: condxtxon as to secunty ’
" and repayment of the money.:—

% The seourity - pledge (fdran gahdn) for thxs is our own property, qurvey Nos. 170 :
and 778 in the village Ped, on all the land of which two numbers do you take satis- -

faction for the said money ; and if it should be insufficient, I will personally make .
satisfaction.” : :

Held, that the transaction was a mmtgage governed by artxcle M’T bchedule II
of the Lxmxtatlon Act (XV of 1877) and not a charge governed by article 132.

Ehemji v, RimaD), Ringdsdmi v, Muttulumardppa® and Gzrwar Stngh v., Thitkur
Ndrdyan Singh'3) dissented from, B

Motivdm v, Vitai®, Penkatesh v, Ndrdyan® and Bavdji v. Tdtya (6} followed. -
SecoxD appeal from the decision of John FitzMaurice, Assist-

ant Judge of Sitdra, confirming the decree of Réo Sgheb S, B. GoIe
‘Sybordinate Judge of Vita,

The plam’mff Datto was the assignee of a bond executed to one .
Bébajibhat, by the defendant Vithu, who had borrowed a sum.of
‘money from Bfb4jibhat, and had given the bond, dated the 12th
September, 1876, as security. The plaintiff in 1891 sued to recover -
“the money due on the bond by a sale of the lands mentioned in it.
The bond provided that both principal and interest were to be paid; .
within a year from its date, and that, in case of defanlt, the credito -
should recover the amount from the laxd which wais in the possessy-
_ion of the debtor. = The following is a translation of the provisio

. i A
in.the bond :— - A

2 . *Becond A-ppe'ﬂ No. 764 of 1892,

@ I L. R., 10 Bom,, 519 ® I L. R,, 13 Bom,, 20

@ I, L, R., 10 Mad,, 509 . ® L L. R., 15 Bom., 183,

® 1. L, B, 14 Cale.,, 730. © P, J.,1891, p. 35, -
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" «The security-pledge (fdran gakdn) for this (is) our own property, Survey Nos. 170
~ and 778 in the village Ped; on all'the land of which two numbers do you take satis-

“faction for the said money ;and if it should be insufficient, I will persoually make
sa.'cxsfactlon

The lowe1 Court held that the bOnd merely created a charge ‘on
the lands and was not a mortgage ; that article 132 and not article
147, Schedule IT of the Limitation Act (XV of 1877) a.pphed and
- that the suit was barred. |

Baldji 4. Bhagvat appeared for the aprellant (plam’mﬁ)

Visknu K. Bhatdidekar _appeared for the respondent (ﬁrst

: defendant)

* The second appeal came on for hearing before a Dmsxon Benoh
~ consisting .of Jardine and Ranade, JJ., who, in view of the conflict
. of decisions on the point as to whether the transaction in. suit.should

_ be held to be a charge on immoveable property or- mortgage, made a

reference to a Full Bench in the following terms :—

' JarDINE, J.:— After hearing able arguments we determine to refer -

to o Full Bench the quegtion whether article 132 or article 147 of
the Limitation Act (XV of 1877)applies . to the present suit. The
" suit is based on a bond Whlch contains the following condition as to
security and 1epayment —* The secunfy-pledge {tdran gahdn) for
this is our own property, Survey Nos. 170 and 778 in the- village
Ped, on all the Jand of which two numbers do you take satisfaction
* for the said money ; and if it should be msuﬁiclent I w1ll personally
make satisfaction.” . L L

Th1s bond resembles that in K]wmjz A Rdma(” in. tha.t 1t gives

no possession, nor right of entry, nor, in our oplmon, power - to sell
- without the intervention of a Court. - There it was held by Birdwood :

and Jardine, JJ., that article 132 applied. . But in Onkdr Rdmshet

v. The Firm known as Govardian -Parshotamddis®, Secott -and
Telang, JJ., in a similar case, took the contrary view, holding:

" article 147 to apply.. In Venkatesh v. Ndrdyan®, which also is -

.onall fours, Sargent, C.J., ahd Telang, J., held article 147 to apply.
The decisions in these two cases are 1nﬁuenced by the views ox-
© pressed by Salgent CJ., and, Vanébhal, J in- the Full Bench case

@ I L. R., 10 Bom., 519, ®-1, L. R., 14 Bom,, 577, .
® L L. R, 5 Bom., 183.-
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Motirdim v. V- itai™, which, though ‘as expressly rema.rLed in V enka— W
tesh v. Nardyan, it was not necessary for the deeision of the case to - -
consider what limitation applies to a bond like the present, thre ow,

".some doubt on the decision in Khemji v. Rima. In Bdvdje v.

Tdtya®, Sargent, C.J., and Candy, J., treat the I‘ull'Bench case as if
it overruled the latter.

There is thus a “conflict of deelemns on the very questlon on Whleh
the decision of the present appeal-depends.

The conditions of the bonds in the Full Beneh case and | in

Bildkhi v, Tuldrdm® are, in our opinion, distinguishable and have

been correctly distinguished by the Courts below.

The learned Judges Who have expressed opunoﬁs doubting ‘the
correctness of the decision in Khenyi'v. Rdima do not appear to have

~had their attention dvawn to the judgment of the Full Bench at

Madras in Rdngasimi v. Muttulumardppa® on the same point.
T has since been determined by a Full Bench at Caleutta in Girwar
Singh v. Thikur Ndrdyan Singh™. Both of these judgnlehté'dis;
sent from the majority of the Full Bench in the Allahabad Court

- in Shib Lal v. Ganga Prasdd® whosé views are expressly followed
in the Bombay Full Bench case. These Full Bench decisions at

Madras and Calcutta support the views expressed-in Khemji v.
Rima. In order that the important question may, as regards this

. Presxdeney, be solemnly determined, we vefer it to a Full Bench
~ of this:Court. ; , -

Ra’xapE J, —A series of decisions of this Court commeneing-with ~
the ruling in Tukdrim v. K kandofi™ and ending with Venkatesh'v.
Nardyan®-have been (with the exceptmn of the decision in Kkenyz k
V.. Romm"") in favour of treating simple hypothecation bonds as mort- - .
gages, and not as charges, in so far as the application of drticle 132
or-147 of the Limitation Act is concerned. The authority of the
decision in Khemji v. Rdma® has been much guestioned; if-not
overruled, in the later decisions, one of them a Full Bench decision,”
viz,, Kane Lakshmm Prabhu v, Lakshman®® ; Onkdr Ramshet Vo

® 1.1, R, 13 .'Bom 99, . -8 L L. R,,GAll 551, }

. ® P.3.,189Lp. 86, @ 6 Bom. H, C, Rep., p. 134, 0. C. J. -
® I L. B., 14 Bom., 877, - ®°T, L« R, 15 Bom., p. 183,
@ 1,L. B, 10-Mad,, 509, ® I, L, B,, 10 Bom,, pi 519, -

© ,® L L.R, 14 Calc,, 730, - . a® P.J, for 1889, p, 182,
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" The Firmknown as Govﬂr(lhanl’amhota»zclas ; Fm mknown asNanajz
_Macl/uw) do v. Pandu'® ; Bivdji v. Titya® ; M otirdmv. Vitai®, and

Venkatesh v. Nird yan® . The Allahabad High “Court has also

taken the same view as that of this Cowrt in the cases cited above.
See Shib Lil v. Ganga Prasdd®.. On the other hand, the High
- Courts of Madras and . Calcutta have taken the opposite view, that
which found support in Khemj: v. Réma®, and one of these decisions
. was passed after a full review of the authorities on the other side, ¢7z,,
Girwar Singh v. T/zdﬁzn Nérdyan Sm_qkfs) and Davani v, Ratna®,

_ In this state of the law on the point, the Courts in this Presi-
deney are bound to follow the rulings of this Court in preference to

those of the other High Courts. If that view were followed, the

decisions of the lower Courts in the present case will have to be
reversed. . As, however, the authority of the decision in Khemji v.
Rama™ has not been expressly -overruled by the later decision in

Motirdm v, Vitai®, 1 think the present is a fit case foi reference _

. to a Full Bench, and I, therefore, agree with Mr Justzce Jaldme

- in 111s oxde1 of reference, A _ . .

"The 1eference was awued before a Fuil Beneh compoged of
“Sargent, C. J., Jardine, Farran; Rénade and Fulto,n, JJ.

Bildji A Bhégvat, -for the appellant (plaintiff): —The ex-

.pression tdran gahdn in the document literally -means ¢ security

mortgage, ’—that is, mortgage without - possession. - With respecti

to payment, the words in ‘the document are zamonivar GplE rupa-
yacha wlagada karun ghydvd,—that is, “ you shquld realize your
money on the land,” The expression tdran gahdn has been held to
mean ‘‘ mortgage without possession ” —Onkdr Rdmshet v. The Firm
Z»iown as Govardhandds Parshotamdds @, The current of decisions
of this High Court has been that bonds which contain no power of
sale or right of entry are mortgage transactions —Venkatesh v.
Nérdyan®. The Full Bench ruling in Motirdm v. Vitai has
plactlcally decided the questlon There it bas been distinctly held

€«
"®) I.L. R, 6 Al,, p. 551.
® 1. L. B., 10 Bom,, p. 519. -
" ® L L. R, 14 Cale, p. 730,
® I, L. R, 6 Mad,, p, 417, ,
| (0 L LR, 14 Bom,, 577,

o P, J, for 1590, P79
"® P, J. for 1591, p,16.

@ P. J. for 189), p. 35,

& I L. R., 13 Bom., p. 90,
® LI, R., 15 Bom., p; 183, .
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_ that transactions like the ome in dispute are mort@ages govelned |

by article 147, Schedule 11 of the Limitation Act.

[SareexT, C J.:If the money is to be realized from the land thab '
means that the money is to be realized by the sale of the land.]

Yes. If the money is to be realized by the sale of the land under
the document, then the transaction is a mortgage and not merely a
charge on immoveable property. This contention is strengthened hy ) ‘;
a3 subsequent clause in the dde\_lme_nt, namely, dui kame dlyds mi
jdtivar bharun dein,—that is,and if less be realized, I will pay (the
balance) personally.” The decisions which are in conflict with the -

" aforesaid current of authorities are Khemjc v. RamaD, Rangasami

v. Muttukumdrappa®, Girwar Singh v. Thikur Ndrdyan Singh®.
The practice of the Calcutta and Madras High Courts is different -
from the practice of this and the Allahabad High Court; which takes

 the same view as this Court does— Krishnaldl v. Gangdrdn®®.

Ndrdyan G. Oéa;zzldeny'lﬁa7' (for Vishnu K. Bhatdvdekar) appear-

",ed for respondent No. 1 (defendant No. 1) :—The documents in :
 the cases relied on, contain one or other of three conditions, namely, '
either a right of entry, or a right of redemption, or a right of sale.

As the document in the present case contains none of these condi-
tions, we submit that it is not a mortgage, but it merely creates -
a charge on immoveable property. The term ‘charge’ is defined:
in sectlon 100 of the Transfer of Property Act (IV of 1892). A
charge differs from a mmt@age——Bmston v. Hall®); Ramdm V.
Kalka Pershéd®. - , gl

[RA NADE, J.:—The document in dispute does- contemp]ate a
sale-for the recovery of the money.]

No doubt it does contemplate a sale; bub that cir cumstance a.lone
would not make the transaction a mortgage. .

[JazpIxe, J.:—The words in the document are tcuan gahdn ; the

word gakdn means mor to'a.ge] .

" [SamerxT, C. J.:—Waoare all agreed that we should follow the
raling in Motirdm v. Vitai™.]

@ L L. B,, 10 Bom., p, 519, . @ LL/R,}3AL,28. -
@ I.Ls R, 10 Mad., 509, - ® L.R, 12 Q. B. Div., pp. 347, 350,

® L I R., 14 Cale., p. 730. © L,R., 12 1. App., 12, R
™ 1. L, BR., 18 Bom,, p. 90, -
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The Judgment of. Sargent, C J., .and Fa1ra,n and . Fulton, JJ., was

i dehvered by -
: SARGENT C J.—We-think tha.t the mstmment in questmn would

' proba.bly be: ‘regarded by an Dng‘hsh lawyer as a hypothecahon bond ",

falling - undet section " 132 of the - Statite of Limitations, abd such
we cannot doubt Would be the view ifken of it by the Madras High
‘Cmnt—-Rangasam v. Miittukumardppa®,. But,as 1egards this Pre-
sidency, thequestion as to the article of the Stetute of . leltatmnsi
applicable to such an * instrument must, we, think, be- regarded.as
.eoneluded.bfy ‘the demsmn of the’ Full Bench in' Motigdim v. Vitat®:
‘suﬁsequent to the decision ‘in Khemjz v. Rdma®. Tn.that casé it
twas held {differing doubtless from- the Caleittta High- Comt) that
the obgect of the Legislafure by the.introduction of article 147 was
to provide a special article for suits by mortgagees, leaving article
132 in its original £ form to apply to charges other than those’ which
arise. from loans, a.nd furthel thaf. the article was apphca.ble to
simple mortgages without ) possessmn or rlght of entry, on the gr ound
that they constltuted a lé,lge class . of instruments which - weTe net
-only in every-day use, but Tegarded and described by the natives of
“thiis eountly as mortgages,’ and treated -as such - by all the ‘Courts of
the Mofussr] These conclusmns enunela,te& m the Jngment of the
ma]onty of the Court were acted upon in V enkatesh V. Namyan“{
and Bowajz v.. Tdtya®. . The principle of stm'e (lecaszs is ot of the
utmost importance n. questwns of this qlature a8 ploduemg um-
formlty of pra,etlce ‘We must, thelefore, answm -the question by
holdlng that- artlcle 147 is a.pphcable to the mstrument in questlon.:
" JARDINE, J.: —The magterial pal't “of the bond is the’ -Eollowmg —_
“The securlty pledge (tomm gahcm) for. tlus is “our own property, )
Survey Kos. 170 and 778, inthe vxllage Ped on all the la,nd of which
.two numbers do you take satlsfactlon for the Sald money ; and if it
should be msuiﬁclent T will, personally ‘make satlsfactxon 2 Zammz-
vm' rlipaya’ ‘cha algada kamn gkyam @ ‘ne /camz a’lya’s mz jafm:ar ‘

ulgada km un dei.-
« The Mardtha wmds used are terse and vague ; buf after considera- .
tion, 1t is admltted by the plea&ers on both sides that the ; peanmg.

" @ I L. R., 10 ¥ad;, 509, «® I L, R, 10 Bom,, p. 519,
® LL, R., 13 Bom, ,p. 90, & 1, L..B.,-15 Bori, 183,
C® BT, 1691, 350,

B 2263—4

418
© 1895,
Darro
‘DUDI{ESHVAP .

Vl!’nU .



,414’_. THE INDIAN LAW REPORTS‘ ‘ [VOL XX,

ST o is that the debt is to be realized pub of the 1and and. 1f not £0 1eahzed
Du'ro - the .debtor is: to be ‘personally regponmble "The wotds do nof. say
DUDBE’ UVAR  how the debt is to be 1eahzed froim the-land ; but as there is no
. V'ITHU powel of entry, nor possession gwen and as‘it is- not the practice of’
" the creditor to sell without first obtaining & déeree, it is Weo admit-
ted that the necessary .implicabion is that the debt might be 1egove1-
ed by sale through a Court. We all - concm in these construc’bmns
+ of the bond."

".The questlon for declsion of the Full Beneh is whether drticle 32
“or article 147,0f the Limiitation Act of 1877 applies to the suif to
recover the debt by sale of the - property. The conflicting demslons
of this Comt are. noticed in the reférring ‘mivutes. With 1egard to
them the question. may b stated to e whether thé bond created. a.
_charge or & mortgage ~within the mearmng' of the-above articles..

Until the new- enactment al’ac_le 147; became law, the bond Would
- have been. treated by the High Courts as coming under the word
- cha,xge,” and covered by article 132 of the Timitation Act of 1871.
In the Fall Bench case—-Rngasmm Ve Muttukumam ppa@——the
Iearned Judge,s treat-such bonds as hypothecatlons, to be distin-
gmshed from mortgages, and cotning under article 132 of the Act
-of 1877, Their reasons Bre 1arge1y speelal much influenced’ by the
maxim sture decisis, a rule based on policy and of great Welght in
‘the qmﬁng of titles. Applied to Bombay the result i is different, as
_bonds tike that in guit ha¥s for long heen tréated by this Cours as.
mortgages anddealt with on $he saine prmcxplesa Letit be admit-"
ted that, as pointed. out bz the "learned Judoes at Caloutta in the
Pull Bench ease—~Girwar v, Thikur Nirdyan Singh®—the word
“ charge ’ ” intrticle 132 may be applied fo, this bond. It may yet
be urged that article 147 by its language includes this suit specifi-
cally and ﬁhus exeludes ib from article” 182 impliedly.. The' transac- ‘
tion, as such may be-called 2 mortgage, following the remalk In
‘the first page of Coote, that for the ordinaly purposes of conveyaneers
a? mortgage has been' considered as a pledge of real or personal estate
evidenced by deed for securing the repayment of money. Theword
“ chiarge . unaided by ‘context may in an. Act drayn by English
la.wyers b% eoncelved to mean such p1ov1s10ns as are’ found in fa.mlly

?

@ LLo Ry 10 Mad,, 0 . ®LL B, 14 Calo p, 7,
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‘V Settlements yént-char ges and other mcumbmnces 40 whlch 1edemp- '

tion' and fmeclosme donot apply..* Whele the la,ﬁguage of a statute
- is doubtful ‘the: argument’ “derived from convénience has Welght.
~'in deter mining the mea,nInO' It commdes with the maxim above
quoted and' the appazent breadth. of the, term morfgage. . This
argument may. be based on two cons1de1at10ns The Judieial Com-.
" mittee of the any Couneil have n Rémdin’~. Kalka Pm sﬁa(l@ no-
ticed the i inconvenience which Would be caused if. mmtgagees were by

. reason of short terms of hm1tat10n forced into litigation.. - Our own
gxperience ;tells us that prolonged and éxpensive “litigation will in-

~ crease 1f this- Coyrt requu'es ‘thé Courts under its supeuntendence

to drav fine dlstmctlons between niortgage and hypothecatlon in-
' the -construction of bonds. The simplicity - -and. vagueness of ¢hose

. executed in the Mofussil of thls Plesxdenoy caise ‘misunderstandings
. between partles and difficulties to the mterpretmg Courfs. - These
~nconveniences will :be greatly increased rf .such-’ dlstmctlons are
encouraged.

For these reasons, T am of opinion, that’ the deexsxon in Kﬁemjt
v. Réma® , thougbba,sed on & possible constluctlon of the ‘enact-
ment, does not declare the:Correct . construetlon ; and it ought
‘therefore, ‘to be ‘overruled.

The- op1mon taken by the lea.med Judges in Girwar /Szngh v.
Thigleur N drdyan ® was ‘Partly influenced by special’ cwcumsta,nees
of Bengal legislation and partly by a mode of. interpreting article’

; 147, which was dissented” from by the Full Bench here in Motirdm
v. Vitai®, - In-a. case of equitable mortgage by dep051t of fitle«
'deeds—Manekm, v: Rustoryi ®~Parsons; J., and myseT£ followed
" our own Full Bench on this point. The. correct view of the Iaw is
statad there by Sarcrent C.J.

« Unde1 the. pnor Limitation ¢ Act of 1871 the only article a.p-

.3 phca.ble to suits for sale of-mor tzaged’ pmperty uider: any morte.
' gage mstmment was article 132 by treating mortgages as creating a
. charge. It may - be fairly doubted whether it was the intention of the.
v Lemsla.tme When the Act of 1871 was passed, to include mortgages

) LR, 12I.A W . T e L. R, 14 Bale,, 733

" ® I L. By, 10 Bom., 619. ST @I LeR, 13Bom,95-
-® L5, 14 Bom,269
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in tha,t altlcle but in the abserice of a,ny mtlcle explessly reﬁerrmg "

to mortgages ‘article 132 ivas, ad s matter ;6 practice—with which
“we may presume the Tramers of article 147 of the-Act, 1877, iere
.acquainted —applied to-the case of mortgages, and -therefore, article.
147 of that Act, which in terms apphes to mortgages-generally, -
douljtless introduced a yery important change in the 1e1at10n of morts -
gagee and mortgﬂom But we do not feel the force-of the argtiment.
miich relied on by the Caleutta ngh Coirrt, that fuch a , change, if

- intended, would have been made by an altela.tlon in article 132 itself.

On the contrary, the Tore- ob\nons and natural mode of effécting.
that intention would seem to be to introduce 2 specigl clause for snits -
by mmto'a.o'ees, leamhg article’ 182 in’ its o11g1nal form to apply to.
all ofher charges.”

- I would, therefore, answer t'he quefstlon stated by saymg thiat |

" article 147 apphes

Ry NADL, J :—The - questions- involved in thig refe1ence are two:
one rélates to the proper construction and legal import of the - docu-.
" ment on which- the claim is based, and the othér is concerned with -
limitation, The document is called security morfgage, or tm cm
. gahdn,- t.e. m01t0'a,tre Wlt‘ixout tra,nsﬁl of poqsessmn There is a-
persona,l covenant to 1epa.y,the money ; within -oné yeaw at the end,
of which perxod the creditor is authomzed to take satisfaction of . the®
_deht due on (or from) the Ia.nd and in case there is a deficiency, the-
‘dgbfor holds himself personally 1esp01151b1e for the balance. = The first.
questmn to be considered is whether, as far at leastas f;hJSfPreﬂdeney
~is concemed Su(zh an mstlument with such covenants ig.4 mor toage,
of immoveaple propelty, or Whether it creates only a charge. . The

) Ca,lcutta #d 'Madms Hwh Courts have held tha.t ‘such mstruments

aré not mortoaa'es in-the sense of being tmnsfers of mterest in,.
1mmoveable property by way of. sectrity. for the jpa,yment of: debt

'——waar Stngh v. Thékir Ndrdyan Singh®; Alitn'v. Ndnu® ;

Daanid 3. ‘Ratné®, A Division Bench of; this Court also in Klzemj@ ;
¥ Riamo® took the same‘view, and held that where the bond did not
expleSSIy confer a power, of sale, § or transfer possessmn, or allow aright -
of entry to the “creditor, there- Was 1o mortgag e,-and only a charge
as created by it e ID&us V1eW was admlttedly based on the deﬁmtlon :

1, L. R 14 Cal’ '730. . ‘® L1, R 6 Mad 417 .
@Y, L. R., 9 Mad,, 218, WILLR,10 Bom., 519, -
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of mor tgag‘e ‘contained in sectlon 58 of the Tmnsfel of Property 18%5.
- Act, The 1nst1ument in the present ¢ase is not governed by that - °  Dawro -
Act, and it may be noted that it is unlike the instrument which " DUDE:,S VAR
was_considered in Khemjz v. Réma®, in that it doés provide fora . VITHU
satisfaction .of the debt on or From the land, which was not the case

n the second.of the two documents chleﬂy eons;dered fhthatcase. Thé -

definition of 2 mor to'agee-deed in the Stamp Let is more general in'

its ferms than that in section 48 of Act IV of 1882, and all instru-

ments tra,nsfeumg, or creating"a-right over speclﬁed ploperty, to, or’

in' favour of, a creditor, are-there stated to'be mortgages.”” The right

of bringing a, pa:rtlculaa property to sale with a preferential e}alm to.-

the proceeds (vide sectlon 295 of Civil Procedure Code and section

97, Act' IV "of 1882) is a right over specified 1mmoveable property

conferréd on the creditor” Wlthm tdis definition. .

The four clagses of mortgages’ expressly deﬁned in seetlon 58 of
Act IV of 1882 do not, moreover, exhaust all possible kinds of mort-
.gage instruments, for section 98 pr: ovides for what it calls anomalous
'mortga;g'es, whick do not £ll _under-any of the fom principal classes.
These cons1derafo10ns lead {0 the conclusmn that instraments which
create & right in Pavour of & credltor over - speelﬁed 1mmoveable
property aft Qnort‘rage instruments. “The ‘present instrument, as’
_creatmg' such a rlght of: compu]aory sale,.and pleferentlal claim in
“favour of the cred1tor, unist be regarded as a mortgage. - The nars-
rower view ‘taken by the High Courts of Madras and Calcutta has
not ‘much been favomed on this” s1de» of India, and louo' before, us
also_ since the decision of the D1v1s10n Beneh, 'notlced above, it has
been ruled that simple bond$. securing the repayment of money
a.dvanced on spemﬁed immoy eable plopelty were mo1tga,ges Thls
was expressly held-to be the case in Tukcwam V.. K/zafzd0jb(2> by Sie’
R. Coudlt, C. J. In Parmaya v. Sonde Shr rinjrasapda®, Sir Michael
Westropp affirmed -¢He same View, and noticed that such mstrumen’cs
‘were in €onstant uset West and Néndbhai, 37., took the same view
.m Mihdbalcshwarbhat.v, Raénabmw where the bond did ot confer
any right-of possessmn The declsmn 1n Khemjz Y. Rama(l’ was thus
in conflict with many previous decisions, none of ~which were referred
i to by-the Judges who dec1ded that, case and it s drsa,pprove(f in

.1).1, L. R., 10 Bom, 519, ot . OLLE 4Bom.,459
® 6 Bom, ‘H. €. Rep, 0. ¢ 0 T3k @ P. .11884 29,
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many subsequent 1uhno*s olitef of whwh were the Full Beneh de01s10n
in Motiramy. Vitai® followed in Ondemeshe v. The Hivm Tenown -
. as Govaidhan Parshotamdds® ; ~ Venkatesh'y. Ndvdyan® ; Kine v.
.Eal»shman(” " Bdvdji v. Tatya“”) s . Hiem known as Nandji Mi-
dkawav A Pandu®,

Inall these caﬁes, the instruments: were ‘of othe nature of sunple
mortoages, nazar ox -tdran gahan, or seeunty mortgages Wlthout
immediate transfer of pOSSessmn There was, indeed, in Motzmm V.
Vitai® a right of entry on default, and on this account M. Justice:
Birdwood, who was one of the Judges who decided that case, gave in’
“his adheslon to the viewsof' the present; Ch: ief Justice and other"J udges.
In the other cases notlced above, there was only a power of sale:
thloufrh process 'of Court; as in the present'case. These decisions must,
therefore, be held to have clearly established the posmon that the bond
sued upon in -the present case is of the nature of what has been all
along generally undersbood in this Presxdency to bé a mortgage, and'
is not a mere money-bond which created a charge, but tramsferred no..
- interest 0, or #reated 00 right -in “favour of, thé eréditor in specific
1mmoveable iproperty: TIus Court has gener ally_ been.in- agregment
" 6n this pom‘b with the ruhnO's of the Allzhabad ngh C'ourt—-Sinb.
Ld] v. Ganga Prasid®. It may be that the current’ ﬁleclslons in
the Madrasand Bengal Presidencies has been mﬂuenced by the speelal
pecuhantles' of the couise of ‘dealings in 'those provinces, and the
authority. of their decasxons cannot, therefore, be accepted as blnd»mg
on the Courts on t]ns side of Indla. for the reasons mentiéned above.:

: The questwn of hmltatlon stlll yemaifls to be considered, a,na. a8
the i inquiry into the legal 1mp01t of such docuruents comes up chleﬂy
for donsideration in eonnection with, the question of hmlta,tlon, 1t 18
of mportance to have an authoritative decision on this aspeet of. ‘the
" case also - The saine considerations’ ‘which led the H1gh Courts of
Madras and' Caleutta to hold what’ were ealled hypotheca’mon bonds
‘o be not included u.nder. mortga,o'es, fed them to hold, that altlcle-
147 which prov1des a pemod, of s1xty years for guits by mortgagees o
for foreclosure or sale of mortgaﬂed property; did nob apply. to suits -

mILR 3mmm : ‘gﬂ@PLH%lW
LOLLR, 14 Bom, 578. - G P J,; 1891, 35
mlnnlﬂmmm.v' ,@memm

' LL R, 6 AN, 551, F. B,
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.on such bonds, when the ‘rehe‘rl allowed by the bond was by Way of

_s1xty, years, This was also the view taken by the Division *Beuch
which decided- K/wm]@ v..Rima®, ‘This Court has, however, all along
-agreed with the Allahabad High Court in its view' that article 147
applied.to all mortgages, and that article 132 had: reference ‘only to
charges as dlstmgulshed from mdltgage transactions, Previons to Act
XV of 1877 thiere was no.rooin for thxs conflict of views, for there was

1o sppeial article which provided a separate petiod, of limitation for..

suits blought by mortgagees to recover the debt dug o .them by - the
sale of mortgaged p1ope1ty " The old article 132 of the Act of 1871
was, in thé absence of any, speelﬁc provision, held to apply t6 eha.lges
and mortgagés alike—Shéor atan Kuor v, Mahipat Kuar® ; Lallu-
-bhdiv. Ndran® 3 Davand v. Raz’nqﬂ” ; Ramdin v, Kalka. Perskad<5>
‘The lexta.tron Act of 1877 for the first time inserted & new article
for suits by mmtga,o*ees for fmeelosme or sale, and -also thade very
. sxgmﬁcant changes In the’ W01d1ng ‘of the old articles 132, 148. The-
.High Courts of Madras ‘aitd Caleutta have held ¢hat this new.inser-
" tion and these: ‘changes were not; intended to have any wide finge, and
‘that, in §0 fal as simple mgrtgages were concerned, they. left the law

on this point where it stood .before Act XV of 1877 was passed,

Except the rulmg in' Khemjs v. Rama,(’) this Comt agreeing with
'the Allahabad High Court, has’ taken a contrary view of the effects
of this change, and. held that chamges and mortgages were intended to
be separately provided for by the two articles 182,147, The decision
‘of*the Division Bench notxced a,bove, though dissented from and dis-
tinguished in subsequent cases; has not, howeve1 ‘been expressly over=
ruled, and this’. cireumstance. suggested the neeess1ty of the present’
refelence The various considerations Whlch have been urged in sup-
' port: of -the. narrower and the more liberal m‘cerpreta.tmn of these’
articles, in-the several Full Bench rulings. of * the different High
.Courts, may with adva.ntage be brought together hele to see onr whwh

side the balance of arguments leans.
" @1, 1R, 10 Bom.,, 519. ® L LR, 6 Bom, 710, "

@1, L, R, 7 All,, 258. - . ‘@ 1, L. B., 6 Mad,, 417,
6L, R., 121, Ay 12. .
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- Court-sale; and that article 147 applied only to I‘nghsh mortgages._;.
It was fatther held that, in respect of suits on simple miortgages, |
. article 132 applied, and* the period of limitation was twelve, and not
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(5) The usual fule of construing statutes. in, their natiral and:

;ordmary sensg is certainly “violated “iwhen the general words used in

article 147 are held’ only to relate 6 one clase of mmtgag’es namely; .

“to Dno-hsh mortgages, as-has been done in the Bengal and Madras

decisidns. . These Binglish mortgages are not ve1y numerous even -ifh .
Presxdency towns, and are a.bsolutely unknown in the Mofussﬂ If‘
the Logislature had intended this restricted a.pphcatlon of aatxcle

147, 1(: would: cer tamly have used qualifying Wor&s to that effect. .

(@) The- nauower mtexpleta.txon doea vmlence to the Wordmw of‘

- article 147:1 in andther- way when it 1ea.ds suits for fmeclosme or sale,
“not dxstubutwely, bub as. if the words nsed were suits for. foreclosute
- and sa,le, as remedies. open to the mortgamee on ay English mortgage~

bond.”

3 Ib is ‘not absolutely necessary in English mortgages tha.t the;
mortgagee should bring a. suit for hé Gale of mortgaged pmpexty

‘He can exercise his right of private sale, which does” not appear fo be
.contempla.ted in article 147, coupled as suits for sale me’ with those

for foreclosuré. - The words must; theréfore, obviously 1efe1 to suigs for
sale by mortgagees generally, i. e. in theMofussil by process of Court,
pmvate sales being urikuown, and held t6 bié undesnable———K P.shcwmvg

Bbcwmzj r,‘ ;.

@y The nar rower inter preta.tlon ta.kes po account of the admitted
ZECIPI‘OOIf}y\ of the rights-of moFtgagors and mortgag@es The Leg1s~
lature, in inserting thé new ar txcle~147 immediately before ‘article-
148, appeats to have recognized thig reelpromty, and the two ameles
‘must; be réad together, and when' so read, article 147 must be eons
strued as bemcr as general in its scope as article 148 "admittedly is,
for s1x‘uy years is the pemod for all. 1edempt10n suits.

" (5). This view is -fur’ther strengthened by the faet that the words

.“to redeem *° ‘have béen explessly added in . the new aitiole 148, i

which the WOldS before used - were con,ﬁned to mortgagors’ suits to-

wrecow;r possesszon-

(6) ~While too great importance heed not be attached to the ‘con-

. tempgra.neous draftmg of the Bill; which subsequently became. Act

IV of 1882, with the Limitation Axgh of 1877, it certainly, cannot he.
lost sight of that the words “ momes charged” used in artmle 132

e 8 Bom, H. C. Rep., A, 0T 144
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wére mtended to vefer to charges other ’ohan mortgages as defined i . -
“sections 58 and 100 of Act IV of 1882, The intention'is, still’ mo1e,..3 .

clearly -mianifested by the illustiation b0 -article- 132 1efe111n01 to -
mahkana and other haks. - The other cha.zges must eleally 1efe1' to
snmlaa elalms such as those 1eferre<1 to in seption 95 of the Tmusfer .
of Property Act, or.to dower, gr maintenance charged ‘ox land; or the-
c‘alm for unpa.ld ‘purchase-money, &e. . The changiés made in law :
appear t‘hus to have heen intended to remove the doubts and anomahes'
for melly folt in applymo- altlele 132 to’ morto"aae "claims, and this
-could Best; be done by-adding a new article dzstmwulshmv mmi:gages
from; char ges by a clear line of sepa,mtwn

‘(7) The smaller penods of time plowded for sm’ss for possessmn
brought by ‘mortgagees” furnish no analegy i inréspect of ,suits for
sale, because suits for possesSmn do not depmVe thie mortgagor of his
__Lmh‘cs which.is the effect 6f a salein execution of a-mortgage decree,

" The analoo'y of suitg for sale is more complete with foréclosure suits,
) thh which they are Tinked d1st11buﬁvely

- 18) - lezta.‘mon laws myst always be stnctly construed i fle
mtelest of'the patty pr qudxcmlly affected by these lmnts

(9) The ghortening of the pemods of hmlta,tlon in iDnd'land from
twenty to twelve years fur:mshes no reason of poliey f01 a sipilar
_contracfion in this caantry, Where the circumstances ate so. dlfﬁexen‘c

~ and where, ‘sineq '1871 at least, it has been the- steady policy of the
ALecvlslatule to pr otect the 111d<,5ted classes by dlscoumbmg' as far as ;
possible,, plema,tule or fowed sales. - The narrower interpy etmtmn
would. foree mortgagees to sell. up their debtors™ hnds, when - other-‘

-+ wise ’chey would prefer. to wait.

These conmderatmns satisfy mé that, bothron g;ounds of policy and
in abcordande with- well-accepted- Tules of construction, the interpre..

- tation which has been placed by this Court on articles 132 and 147
of the Limitation Act of 1877 is correct, “and that .the arguments for -
narrowing the scope .of article - 147" derive no S\Ippmt fwm geneml

cons1delatlons such’as those alluded to above. - . .

) . On thé Whole, therefore, 1 feel Satlsﬁed ’hhat Joth on the questloh'
of - hmxtatlon, as a.lso of the legal 1mport of -the documenb the - decn-;

;’; sions of thls Court Tavour the view that securlty mmtga,ges, agrar;
) gakan or ¢dran yakan mortgages a8 mortgages “proper, even though
© B-2203~5,
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. there be no express powm of sale or mghi; of ent'ry, or Woule tlans-.v

f’enmo' ogsession, and that the pbwer “of compul 3 "
DopmzsEvAL | P ’ P pulsory sale to realize

- the debt implied in such a transaction, unless specially excluded, ig

" 1tself % right and interest i in immoveable ploperty transferred - to the-

crechtox, which, satisfies, section’ 58 of Act IV of 1882, and ~the
nequlremenis of the deﬁmtlon of mo1(;gage under -the - Stamp» Act;

:and that the ‘perigd of hmltatlou for suits for sale in respect of such
‘mortgages_is "that laid; ‘down by article. 147 as ‘sucli- a ‘tmnsfer :
" of right is not meant - to be included in the charge transactions to:

which alone article 132 apphes The. couectness of the decifion  in:

',Ix/tcmj@ V. Rmim(l) has already been- questloned in previous declsmns,
and it must now be held to he overruled-both on the point’ of hmlta~
. ‘uon and on the nafme and- scope of morto'we ’m ansaetlonq

“ The .case subquyently came bach to the Appellate Comt where ‘the’ fol-

10“ ving decmwn was mven —

Judgmmé —As the Full Bench has decided that article 147 of She .
st Schedule to the Limitation Act (XV of 1877) apphes to this-suit,..

" and the Dls{;uct Court had held th'e suit to be tlme-barred under

R artlcle 132, 'We 1everse the Asmstaut .T udo'e s decree, and 1emand the .

cause to the D1str1et Cort for re- heauno* of the appeal on the merits:
costs to be ajlotted ivhen a new decree i 1s passed

.

Deci ee reversed (md -case. Nmanrled
' (1) I. Ti, R ]0 Bom 519
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