' “his ¢ d’lspossesslon does not give him p cause of action wrthm the ]tmsdu:tmn of the :
Mémlatdér. Section 382 of the Giyil “Procedure Code (&ct XIV of 1882) applies, -
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FULL BENOH

APPELL ATE CIVIL

Before Sar eharles Sargenl I’t., Chzqf J’t&st:%‘, Mr. Justwe deme,
~ - and Mr. Justice. Candy., - Moo e

RA’MCHANDRA SUBRAO (onmmAL DErFENDANT); APPL;CANT, », RA’VJ I A g
| ‘. .dn‘c (-

- " pIN VITHU PARIT {oRIGINAL PLAINTIFF_}, OrpgpNENT.*

}z ecu!wn——Dec; ee-Decree jor possession—Execution of decr ee-—.Dzsroé‘&esswn of a
third porson not o party in execution—Possessory suit by third person a,/auzst

.- decree- holde;—-Oause ‘of action—Mdmiatddrs' Act (Bom. Act JIT ‘of 1876)— .
T wdwtwn of Mdmlatddr—Civil Procedure Oade -(Aot XI Vo_f 18“2), Secs, 263

and®2 .

Where in execufion ot a decree a pelson not a party to the sult is dxspossessed,

~The delivery of possessmn under sectmn 263 of the Civil Procedure Code-con- .
~femplates the-decree- holder being. placed i actual pOSSGSSlO.Il by possxbly dlspossess-

ing, in the eye of law, a thud person. who s niot affected by the décree,” The mere.

. formal dehvery of possesslon “catinot of itself effect sugh alspossessxon unless the

Adepmva‘hon of possessxon be-complete, as a fact -at conclus:on which  the Court has to

. form on'the whole of the evulence. It does no’o make any d1fference tig such adecree -
S jna partition suit, . T, DI :

Puis was an a,pphcatmn under the ngh Cou1t’s extraordlnary

»".]uns&winon (sedtion 622.0f the Civil Procedure. Code, Ach XIV

of 1882) against the. decnmn of Réo Séheb K. B. Bhlde, Mam-

‘ latdér ‘of Ohikodl in theé: Belcraum Bistriet.- - .o v

_ The apphcant Rémclmndra. Subrgo obbamed a cwﬂ Court’
decree -against Ramchandla Shripat and another for: partltlon of |

. gertain ldnds and 1ecovery of. possessaon of a third share therem, .

s and in execution of that. decree 1ecovered possessmn through the
"‘.Collector of Bel@a.um. S , CRARE s,

- The oppon:ent Ravp bire Vlth.u Pa,ut then brouaht a possessory .

 snit against the apphcant in the Mémlatdé,r ] Court alleging- that
-he had "been in possession and enjoyment of- the lands for many -

’yea,rs, gnd that the- appheant (defenda,nt) Ramchandla, wrongfully

obstructed hm enJoymeht thexeof He played for the 1emoval

of the obstluctlon. S _ ,

*Apphcahon ﬂo. 50 of 1894 under the exhaoxdmaly 1tlr1sdiotwn.

“a

1895, -
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The Mamlatdal {mdmg, on the -ev 1denee, that the opponent

NI
“RAMCIANDEA - (plamtlﬁ) had been' in acbual enJoylnent -of the lands, dnd- ‘wasnot -

SUB &0

BAVJI. :

. nob be set: asideg. -

‘;iunder the Mémlatdcus Act? R N

. ‘l

afd. Pmcvya]a Ve J ank@baz ‘3) .

- present. when poSsessmn was givgn ‘to the apphcanb (defe‘ndant)
“swarded the clalm and p‘asséd a decree for bhe p]mnhff PEEETY

The apphczmt thereupon applied to-the Hwh Court under 1ts
extlaOrdmm v Junsdlctmn and obtained a rule nisi calhncr on the :
opponent Révji to show.cause Why the Mamlatd{u 8 decwe should

Y Baldje A, “Bhdg Jwt appeared for the appkca'nt (defendant) in’”

' support of the Tule. . :
c Mowwl*s/mh 7. .’I Ze JdﬂchMb appearéd' for the opponent (plzunt-

1ﬁ)‘ to show eause A

* The. case came on for amument be‘foxe a DlVlSlOl’l Bench com-..
posed of Ba}ley, Acting €.J, and Fulton J.,Who referred .the
pomt involved in- bhe case; to a I’ull Bench w1th the followmrr
1emarks e o R I

J udyment —~Lntermm1ng some doubb whether in tlus case we
ouOht 1o follow the decmon in Ranuw Govwfcl v. 1 aswada(l) we .
refer toa .Full Bench the followmw quesbwns whlch appean to E
arlse in thvs apphca.’cmn — L

Y& hether: a delivi ey of . possesuon in executlon of a deeree for

pmtfmon hay the .eEEect of dispossessing a third’ pelson riot” a*

" party to the suib who' was px ev1ous]y n. .possessmn “and \vas not
‘plesent When the-dehvely tooL pla.ce 2 .;' . .. f

T $0; 3 whethm auch dlspossewou c011st1t11tes a cause of actlon

Attenmon is caHed to the demsmns in G’uiaéélm v Jma&kaz(’?

" The pomb Was amugd befow o I‘ull Bench consxstmu of
Sawent, C Ju emd Jar&hne aud Candy, JJ. Dy ve:

Bdlugz, A Blzagwt for the apphozmt (defendant) —~Where P
party 1s dlspossessed in. cxeeutmn of a dec1,ee of a c1v11 Court

"oy red, 187“,1n50, s eni 13 Do, 215,
B 1394,p 0%

.
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a Ma,mlatdal 'has no Jurlsdlctmn to enteltam a poss.essmy ‘suit: o 1895 -

.

ﬁled by. that party.  Even'when a decrée-holder is pub in formal- Résnrr%[x;ﬁmu .
possessmn ‘of ‘the prope’xby, the temedy of the person in 'Lctual e T
" possession - is “under the Civil Procedure Code 'md .ot in-the - -' Bt
~"Mamlatdar’s -Court, - The fact that’ the * pelson dlspossessed in -

* execution of acivil Court’s decree was not_ prevent - at:tle - t1me

: of the delivery of possession i3 immateriali=section 332‘ of Lhe
szﬂ Pmcedure‘Code; Balmys, Gowzd v. Yaswada“) ST

: "l[mwksba’/& W Tale}/m khdn for the opponent —\Ve had

* nothing to do- Wlth the (:1v11 Court’s decree, as e were:not a .
pmty to that deuec. “We had been for a long tlme in possesswn

" of- the Tand.- Our p.ossessmn “was Iecra,l .and it was ang ta; .

' depnve us. of our. possession in. our absence by proceedmcs of
_which we had no notlce and w1th Wlnch ‘we were .ip' 'no way
conne.cted S ST R

'l‘h(, J,udgment of the Full Bench’was dehvered ‘by

SARGENT, C.J. = ~The dehvgly of * possessmn, whlch is d]rected
to be* given by section 263 of the Civil Proce.rlme Code contem- "
plates the” decree-holder’ bemrr plaeed in actual possession, and.
the languawe of sectlon 332 of the Civil Procedure Code shows. .
_that the. poss1b1hty is ‘assumed that in effecting sugh” dchve1y a -
tlmd person’ may become dlspossessed by thh,’must be unders
stood that such, a. state of things: may have. occuned as woul’d

: amoant to his dlspossessmn. in the eye, of law or what is some- *
»times ,ca]led Juuc'hcal d15p039esswn The mere formal dehvery
;. of possensmn, which conmsts in the 1eadmg by’ the oﬁice1s on the,
-,land of ‘the order for puttmo the éle(nee-holdel n possesmon cand *
'«_ta,k.lnv a receipt from” Ium, cannot of. xtself effect such. dlSpOS-
© session. ‘Whether what occurs - on the occasmn “oof giving such
“formal &ehvery has that effect, is'a ques{uon of Iaw and fact ; but .,
ki is- clear, we, think, on the® authorities, that there is-no dlspor5- ‘
j‘.Sess1on in ‘the éye. of the laW, unless: .the depmvatxon of ‘pos-+
" seésion is complete as a’ fact K3 eonclusmn wlnch the Court has
to form on tha Whole of the ev1dence-—-se‘e Lmdleys Jurxsprua
dence, P cXmu-—althouoh what” may occm may amount -to a
disturbance’ ox' obstructlon of possessmn ‘

R P. J,, 1878, » 56.
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Amun he wha occupxes land in the absence of the posse&sor

3 does not, accordmO‘ to Savwny‘,' « ab the rhoment acquite Juudxcal o
~t-posse§sxon. “Savigny, page 261. “Ia other, Words it must be

followed up By other acts of posse:.Smn of which the thnd party

* has notxce. "This" would seem Jo afford. ‘the only. p()ssﬂole answeét

“fo.the abstlact questlon referred to us’; for as regardsa’ thxrd
pelson—vassummg, as we do, tha} he was not, affected by the-
" decree—it-cannot mafter that the decree wag.in apartltlon suit: In* ;
- Kdmdji Govind v, Yaswada it is qmte poss1ble that thie Oourt

- considered that the third person was ‘presentand did not obstrucb

. With respect to the second questlon, we are* of op1n10n that

in fhe case of dlspossesswn of a third: party in execution of 2
- decree; section 332 of the Code of Cwﬂ Procedure -applies, . and.
- that it does not constxtu{;e a cause of acblon W1thm the Jlll‘,‘lSdlC-

txon of the Mamlatdar.. .
REN 2 J., 1878, p, dc. )

I‘ULL BENCH

et

APPELLA’I‘E CIVIL

Befo;e »S’n Chm les: éaagent, Kt., Chief i ustwe, M) Jtcstzce Jan dme
” S and M Justzce Oand/ Tt et “

VENKA JI KRISHNA NA'DKABNI AND ’omms (ORIGINAL PLAINTIFFS),
APPELL'ANTS, . LAKSHMAN DEVJI KANDAR (ORIGINAL DLFENDANT

S Noo L)y RESPONDEW* T o v SRR

Lzmdlord and temmf——Nothe to gmi—lzaml Ii’ewnue C'ode (Bom: Act. V of .18,9),
. Sec. 841'——1 zmsféa' of Pr opcrt y Act (I ¥ of'1882), é'ccs.lll and 117—Annual
’ iwmnoy-——l)emal of lessor’s tgtle priop lo smt——Suﬁcwnt cause to gnable Zexsor
", to recover possesston without notwe to qmt——»Landlord s right of fmfeztm e .

In casés nob fallmg undger- sectwn 117 of the Tratsfer of’ Property Act. (IV “of
1882) a demal of the lessor’s title pnor “to'suib s, uoththstandmv section 84 of the

S - * Second Appeal N0 883 of 1802, " s

’l‘Sec'mon 84 of the Land Revenuc Code (Bom. Act V of’ 1879) »
* dg4, An annua‘t tenancy shal] in the absence of proof to the contrary, be preu
sumed to* run from the end of one ‘cnltivating $eaSoT to the end of the next. The
cultivating season’ may | be’ pre’sumed to'end on the 315’0 March. At g $ ,;. n

4 An ‘annual tenancy shall require for its ’ﬁermma’uon a notxce mven in wrltmfr by
“the landlord o ."' . ot least thieo months before the end of the year, of terancy,
ab: the ‘end.’ of which Itis mtunated that the tenancy is to cease, Such nohce may
‘bein the :Eorm of Schedule E, or«to the.hke effcct.’g B
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