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FULL BENCH,
APPELLATE CIVIL,
‘Before Sir Charles Sargent, Kt., Ohief Justice, anid Mr. Justzce Farmn am?’ .
. My, Justice. Fulton, :

GOMA axp OTHERS (OBIGIML DEFEND’.;NTé), ArPrICANTS, V.
NARSINGRA’O (or1ciNaz PLAINTIFF), OI’PONENT *

Mamlatdars Act (Bom, Aet 11T of 1876), Sees, 4 15, CL (a), and 131‘-—-Lamllonz'
- and tenant— Dispossession of tenant—>Possessory suit by Zandlowl-—Possesszon

“on behalf of landlovd, . .

A landlord who has let out his land fo tenants cannot on the tenants bemg
dispossessed, bringa possessory suit in the Mamlatddr’s Court \mder the provisions of
the Mamlatdirs’ Act (Bombay Act-IIT of 1876). The tenants cannot he said to be
in possess:on ¢¢ on behalf ” ‘of the landlord under section 15, clause (a), of the Act )

. Apphcatmn No. 123 of 1894 under the extraordmary Jurxsdlctxon. e
'l' Sectxon54 15, clause (@), and 18 of theMa’mlaHfirs Act {Bombay Act Ir of

1876) are as follows

4, Every Mémlatdar shall presuie over a Court, which shall be called a ’\Ié.mlaﬁ«
dar’s Court and which shall have power within such territorial limits as may from
time t6 time be fixed by the Governor in Council to give immediate possession of -
lands, premises, trees, crops, or fisheries, or of any profits of the same, or to restore-
the use of water from wells, tanks, canals or water-courses to any person who shall
have been dispossessed of deprived thereof otherwise than by due course of law, -
or who shall have become entitled to the possession or restoration thereof by reason =

- of the determination' of any tenancy, or other right of any other person in respect.

thereof. _
The said Court shall also have power within the said limits, when any person is:
disturbed or obstructed, or when an attempt has been made to disturb or obstract -
any person, in the possession of any lands, premises, crops, treesor fisheries, orin
the use of water from any well, tank, canal or water-course, or of the use.of roads
or customary ways to fields, to issue an injunction to the person causing, or who
has attempted to cause, such disturbance or obstruction, requiring him to rvefrain
from causing or attempting to cause any such further distnrbance or obstruction, ;

But no suit shall be entertained by a Mamlatddr’s Court unless it be broughf.

thhm six months from the date on which the cause of action arose.
E * * % #* *

15, Ou the day appointad the Mamlatdér shall proceed to hear all the evidence?
that is then and there before him, and to try the followmg issues, viz, :— .

(e) “If the plaintiff avers that he has been unlawfully dispossessed of any prm
perty or deprived of any use :—

(1) Whether the plaintiff or any person on hls behalf or through whom he clalms
was in possession or enjoyment of the property or use claimed up to any time within -

six months before the snit was ﬁled .
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APPLICATION under the extraordmary Jjurisdiction of the High
Court (section 622 of the Civil Procedure Code, Act X1V of 1882) .
against the decision of Réo Siheb Bapurdv Jandrdhan Shrotrl, -
Mamlatdar of Koregaum in the Sitdra District. :

This was a possessory suit brought by the opponent (plamtlﬂ')
Narsingrdo against the applicants (defendants) under the Mdmlat+
«dé4rs’ Act (Bombay Act IIT of 1876). He alleged that he had let
the land in dispute to his tenants under a rent-note executed by
them to him for ten years; that the defendants took wrongful
passession of the same from his tenants; that as it was inconve-;
nient for ‘the tenants to file the suit he h1mself filed it, and that,
the tenants were cited ns witnesses on his behalf, _ :

The,following is the translation of a portion- of the rent-:
note : — S

“This land we took in our possession about fifteen days ago agreeing to cultivate it;
for ten years from this year, So we shall till the land and take all the crop in it
We shall pay you rupees forty-five in cash by two Government mstalments (that is,
2t the time when the instalments of assessment are paid to Government) without

zemission, We shall take your teceipt, We shall keep in repairs the boundaries and

*

theé boundary marks, You shall pay the judi and the local fund for the Iand .

" 4% There are bwo mango trees ‘and three bdbul trees on the Iand. WVe shall
4ake care of them. If the mango trees bear fruit, we shall take one-third ‘part of
them and give a two-thirds part. We  will not cut any tree, &c, ~ We shall thus
«¢ultivate the land for ten years and in the eleventh year we shall restore it to you,”

The Mémlatdér found that the land was in the plaintiff’s pos-
session and that the defendants wrongfully obtained possession

within six months before the institution of the suit. ~ He, there~ ~

fore, passed a decree for possession in plaintiff’s favour. -

" The defendants appliéd under the ext-féordinary jurisdiétioh on.
the grounds (infer alia) that the Mamlatddr had no jurisdiction to
-entertain the suit and that the plaint itself having disclosed that

(") Whether the defendant is in possession at the time of the suxt and if so

'whether he obtained possession othermse than by due course of law.
» * L *

‘18. The party to whom the Mé.mla,tdér shall give 1mmedxate possessxon, ‘or
restore a use, or in whose favour an injunction has been grmtezl shall contmue in

possession or use until ous*erl by & decree or order of a Civil Court, Vi

(s
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18957 persons other than the plamtlﬁ‘ were in actual possession, the suit

. "Goma- otight to have been dismisséd. - A. rule nisi was' issued ca,llmgg

Ngnsxvz}él_zép;, on the plaintiff to show-cause why the de01s10n of the Mémlat-\
déar should not be set asidé. .

.Macpherson (with Gangdrdm B. Rele) appea,red for the opponent
(plamtlif) to show cause.:

- Lang (Advocate General) w1th _B[tla]b Aéaﬂ Bhayvat appearecl
for the applicants (defendants) to support. the rule.

' The Court ( Sargent C. J., and Fulton, J ) referred to a FulL
Bench the point as to the Mdmlatddr’s ]urlsdlctlon to entertain :
the suit at the instance of the plaintiff who was not in possession..

The case now came on for agument before Saraent C.J, Furrm
and Fulton, JJ.. ’ o

- Macpherson :—We submlt that the Mamlatd4r had ]allSdlCthﬂ
to -entertain the- suit, and that his decision is correct. Whena
tenant is dispossessed it is -virtually the landlord. who is' dispos-::
sessed, because a tenant derives possession through his landlord.~
The first paragraph of section 4 of the Mamlatd4rs’ Act is that in”
the case of a possessory. suit the plaintiff need not be in actual.
-possession. at. the time of dispossession, the language used being
“give immediate possession of lands, premises, trees, crops, fisheries,
or of any profits of the same,”.. Rent is profit of the land; andeven.
supposing that rent is not-profit, still under our rent-note we are .
to get the fruits of the mango trees standing on the land. We
are thus entitled to the profits of the land, and that being so, our
smt was clearly within the Midmlatdar’s cognizance.

- [FARRAN, J. :—The ﬁrst paraorraph of section 4 "empowers the

erson who is entitled to immediate possession to bring the suit.

gou are not entitled to possession, because under the ‘terms of the
rent note the tenants are to remain in possessmn for teny ears.] ®

~_Ow connectxon with' the land is not Wholly severed beca,use ‘
under the rent-note we are entltled to the profits of the land in_
‘the shape of mango fruits. It is our 1n’oe1est to ‘'see that the te-

~ ‘nants”confinue in’ possession ‘of the lands and also give us the
produce or profit in addition to the rent. Our contention is far-
ther strengthened by the second paragraph of the section., That '
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=paragmph,ﬁrelates to suits for injunctions, and therein the words
“any profits of the same * are omitted.- The omission indicates
thab in a suit for injunction the pla,mtxif must be in actual_

possessmn» Desai Mdldbhas v. Keshavbdi®..

Sectxon 15 of the Mamlatddrs’ Act has 1a1d down celtam sets
of issues to be raised in cases of possession. and in cases of in-
“junction. The issues which relate to suits for possession also

‘ contemplate the case of the plamtlff who' is not in actual posses-

sion, because the words are “ whether the’ plamtlﬁ' or: any person
“on his beha.lf or through whom he claims.” - -~ ™5 _ .

" We contend that possession of the tenant is possessmn on be-
_half of the landlord and that a suit instituted by the landlord for
recovery of possessmn when his tenant is wrongfully ousted can
be maintained in the Mémlatd4r's Court under the provisions of
the Mémlatddrs’ Act.

Lang (Advocate General) —A possessory. suit in the Mamlat-
dér’s Court at the instance of a person who was not in actual

~ possession at the time of dispossession cannot lie. A mortgagor

out of possession cannot bring a suit to recover possession of the

'-:property when the mortgagee in possession]is ousted by a third

party. It has been held that the possession of the mortgagee
+is not possession on behalf of the mortgagor—Khanderao -v.

' Nalsmgmo », Similarly, possession of tenants cannot be pos-
“session on behalf of the ‘landlord within the requirements of the

Mamiatddrs’ Act. A personin posseasiou on behalf of the plaintiff

‘means a person who is in possession with plaintif’s permission

such as his servant or agent. The question whether the landlord

can bring a suit for possession when his tenant is ousted, has

~ been decided, and it has been held that he cannot—7okra Ulke

" Dddav. Bai Jivi®, "
The judgment of the.Full Bench was delivered by

SARGE‘I‘I" C. J.:—The Mdmlatdir has found that the plaintiff

'- was in possession of the land in dispute by his tenants to whom

he: al]ecred he bad let it for ten years.. The question referred to us
is whether such constructlve possessxon is sufficient to alve the

o (UL, L, R, 12 Bom., 419 at p. 421, SR
; (2> P. 7., 1894, p. 130; L L. R, 19 Eom., 280. - . . ©® 'Ibiel, P 217., _
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plaintiff the power to invoke the aid of the Mamlatdér s Court. .
in the event of the tenants being dispossessed. ‘ :

The issue which the Méimlatddr has to try where the plamtxff J
avers that he has been dlspossessed is, as provided by, section 15,
clause (a), of the Mam]atdam Act IIT of 1876, “ whether the
plamtxﬂ' or any other person on his behalf or through whom he
claims was in possession.”” The rea,l question, therefore, for con- -
mderatlon is, whether the tenants ca,n be said to be in possession
on behalf of their Jandlord, N ow, no doubt, the owner is deemed
to be constructively in possession throucrh his tenants for certain
purposes. But the tenants cannot be properly sald to be in posses- .
sion “on behalf ” of their landlord. The expressmn in its plain
and na.tural meaning refers to actual possession by & servant or-
agent, such as'a steward or bailiff, and that this was the, meaning
in which it was intended to be used, derives confirmation from sec-
tion 4, which shows that the object of creating the M{unlatdarrs ) ,:
Court was to give “immediate ” possession; and also from the .
language of section 18 which implies that the plamblﬁ' if suceels-:

ful, is to beput into immediate possession which is tocontinue until-. -+

the plaintiff is ousted by a decreeof the Court. - The policy of thé. - -
“Act seems-to have been to afford summary relief to the “same
persons as would have been entitled to sue in ¢jectment, that is, -
the persons legally entitled to-the actual. possession. ‘We must,
“therefore, hold - contrary to what would appear to have been held-. -
in' Civil Application No. 81 of 1892®, that the pl'untlffs were
not entitled to sue in the Mdmlatdir’s Coult

) v‘ ) Civil Application (under the extraordinary jurisdiction) No. 81 of 1892:—

- This was an application under the extraordinary jurisdiction (section 622 of the
Civil Procedure Code, Ach XIV of 1582) against the decision of Rio Saheb Jandrdan
Eknxith Mzimlatdz’u' of Niph4d in the Nasik District.

Plaintiff (zopal:x Mahddu ¥4l bx‘ought a possessory smt in the Mamlatdar’s Court

g under the Mamlatdars’ 3«:t, {Bombay Act IIL of 1876) against one Bhimaji Jayaji

Patil and three othérs. In order to prove thathe was in possession ‘of the lands in -
dispute the plaintiff produced three rent-notes, Exhibits A, B, C, passed to him by
the tenants to whose possession obstruction was caused by the defendants, :-The.
Mdmlatddr found that the possession of the tenants was the possession of the land-
lord (plaintiff), and that obstraction to the tenant’s possession was obstruction to the -
landiord’s possession.. He, therefore, allowed the claim . : 2
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We must, , therefore, malke absolute the rule nisi, reverse " {ihe'

decree of the Mdmlatddr, and dismiss the plmntlﬁ"s suit, with
costs on plaintiff throughout.

Rule made absoluie Decree 'rez;ersed

S APPELLATE CIVIL,

Before Mr. Justice Jardine and Mr. Justwce Rinade, -

IBRA’HIMJ L I8SA'JT aND OTHERS (0BI6INAT DEFENDANTS), APFELLANTS, .

BEJANJT -JAMSEDJI . AND' ANOTHER (orIGINAL, PLAII\TITFS), Rxs-
PONDENTS.*

Valuatian of suit—Suit for acc&un't;Suit Valuation Aet (VI of 1887), Sec G
Court Fees' Act (VII of 1870), Sec. 7(iv), CL (f),and Sec. 11—- Appeal-Bambay
- Civil Courts Aet (XIV of 1869), Sec, 26— Practice,

Inasuit foran aécount of partnership dealings, the plaintiffs valued the claim
:approximately at Rs, 600, The Subordinate Judge passed a. decree awarding to the
plaintiffs a sum of Rs. 30,830-9-2, The plaintiffs {:,hereupon paid an additional
-court fee'of Rs. 000 under section 11 of the Court Fees' Act (VII of 1870). The
<defendants appealed to the High Court from the decree of the Subordinate Judge.
The plaintiffs objected that the appe&l lay to the District Judge, and not to the
ngh Court, :

. Held, ‘that the value of the'subject-mattér of the' suit exceeded Rs. 5,000 ; the
appeal, therefore, lay to the High Court under section 26 of Act XIV 6f 1869,

Arpgar from the decision of Rdo Bahéﬁur Chunildl Méneklal,
F1rst Class Subordinate Judge of Poon:», m Suit No. 237 and 1888.

The plaintiffs sued for an account of partnersmp transactions
from 1886 till the date of its dissolution on 13th December, 1887,
and to recover what might be found due to them as their share
of the profits. ‘ » '

- I * Appeal No. 6 of 1893, ..~

The defendant preferred an applica.tion under the extraordinary jurisdiction, and
-obtained a rule zisi requiring the pla.mtlﬁ' to show cause why the order of the
Mamlatdar should not be set asids on the grouud (inter alia) that the ’\Limlatdar
: ha(‘,l no ]umadlctmn to enbertain the suit, as the plaintiff was not in actual ; passesswu .
of the lands within.six months before the institution of the suit,

Visudeo Q. Bhanddrkar appeared for the opponenb (plaintiff) to show cause,

Nagindds T ll[arplmtta appeared for the apphcant (defendant) in- suppokt of the
rule.

The Court (Parsons and Telang, JJ.,} passed an -order discharging the rule with
costs. 13th September 1892, Co - RN
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