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" There was 1o appearance for the complaina,nt.
PER OvrLAM :—We concur with the Sessions J udge in holding

~that neither the evidence nor the findings justify a conviction
' under section 54 of Bombay Act VI of 1878. The Magistrate was

satlsﬁed that the water complained of was foul. But there is
no finding on evidence that it was “offensive,” and the Courts
may not enlarge the meaning of that word so as to include mere
waste or dirty water. As regards the definition of * street” in
Bombay Act IT of 1884, we think the Magistrate should have
considered the judgment in Kdlidds v, The Mnmczpalzt 'y of Dhan-
dhuka®, interpreting the older definition.

‘The Court annuls the conviction and sentence.
: O T, L, R.; 6 Bom,, 686.

APPELLATE CIVIL.

Befme Mry. Justzce Jardine and M1 Justice Rinade.

. RANCHOD MORA’R’(ORIGINAL PLAINTIFF), APPELLANT, 9. BFZANJ I
- EDULJI axp oTHERS (0RIGINAT DEFENDANTS), REsponpexTs.®

i Civil Procedure Code (Aot XIV of 1882), Secs. 409, 413—Application %for Zed'qg

“to sue in_formd pauperis—Refusal of such application e bar {o subsequent qpp{i{

cation in the same right—Jurisdiction—Plea of jurisdiction, ©

The plaintiff applied for leave to sue as a pauper for the redemption of a mort-
gage. Ashe did not proceed thh the application, it was reJected with costson

‘ -20th November, 1888, -

On the 4t¢h February, 1890, plaintiff again applied for leave to sue as a pauper for
the redemption of the same mortgage. There bemg no opposmon, the apphcatxon
was granted, and was registered as a suits

- On the 20th September, 1893, when the suit had been heard nearly to the end, the

: Government Pleader mtervened and applied that it should not be allowed to proceed’

further until: the plaintiff had ‘paid’the costs. incurred by Government in-opposing.”
the- ﬁrs(; apphcatwn, swhich had been rejected.. Bub the plaintiff refused to do g0, and:
t.]efe“poll the bubordmate Judge dismissed the suit with costs under section 413 of
$he Code of Civil Procedure (Act XIV of 1882), and ordered the plamtxﬁ‘ to pa.y the
courtifess under section 412, 3o,
‘Held, on appeal, {1ythat the ordéer rejecting plamtxﬁ’s fitst apphcatwn wa.s an
ordes under section 409 of the Code of Civil Pr@ccdure : {2) that both the apphcamong

* Appeal’Nog 161 of :18934"
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were made in respeot of the same right to sue; (3) that the order rejecting the first ¢ 1894,

applxcatlon operated as a bar under section 413 of the Code to the entertainment of T
RANCHOD

the second application, and (4) that such bar being one to the jurisdiction of the MORA'R

Court, the Subordinate Judge was not only competent but bound to take notice of .
it ab'any stage of the suit, - B - : i : %iz;;'?

@

APPEAL from the decision of Khén Bahadur M. N. N4ndvati,
Flrst Class Subordmate Judge of Surat, in Suit No.,"2 of 1890.

" Suit in formd pauperis for rédemption. In 1888 the plaintiff
applied, as heir of one of the mortgagors, for leave to sue as a
pauper for redemption of certain property which had been . mort-
gaged in 1873 for Rs. 19,500 by his father and uncles.

» On 29th November, 1888 this application was rejected for
want of prosecution. In rejecting the application, the Subordi-
nate Judge passed the following order : — :

" %'Sincd the applicant does not wish to proceed with the apphcntmn, I reJeoﬁ his
application to be allowed to sue in formd pauperis and order him to pay opponent’s
costs and bear his own,” - :
On the 4th February, 1890, the pla1nt1ﬂ' again apphed for leave
to:sue as a pauper. for redemption of the same morbO‘age of 187a

The apphcmtlon contained the following clause =

a All the propertles in mortgage belonged to my grandfather by right of ownerslup.
T have,” therefore, as & grandson & share in my. own right in the ancestral property.
Thereforg, under the said right, as also under -my own: right as. one of‘the male sur-
vivors of a_joint Hindu famlly, I alone have brought thxs  suib for redeeming ; the:

mortgage. K :

This apphca.tlon, ot being" opposed by the defendants was’
granted by the’ Subordinate Judge, and it.was registered as Suit
No, 217 of 1890 under section 4.«10 of the Code of C1v1] Procedure
(Act XIV of 1882),

_ On the 20th September, 1893, the suit belnn' then nearly at'an’
'end, the Government Pleader applied to the- Court, praying that
it should not be allowed to proceed further until the plaintiff had
pzud the costs incurred by Government 1n opposmg his plev1ous
apphcatlon for leave to sue as a pauper,

The plamtlﬁ‘ havmor refused to do so, the Subordmate J udoe ‘ .
dismissed the suit, holding tifat the order of the 29bh.N0vember,
1888, rejecting the first application for.leave to sue in formd
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1394» - pauperzs wag niade unde1 section 409 of the "Code of Civil Proce-
e R YR

" Rawomop  dure, and that, therefore, the second apphcatlon was barred

‘ MO:.{' B under section 413 of the Code.
,’}‘;ﬁ;‘b’;ﬂf - Against this order of dismissal the plamtlff appealed t0c the

High Court.

Kdldbhas Lalubhaz for appellant (plammﬁ) -Sectxon 409 of the
Code of Civil Procedure clearly refers to orders passed on the
merits; it contemplates an inquiry into the question of pauperism,
and it is only after holding such an inquiry that the Court can
make an order under that section either allowing or refusing to
allow the applicant to sue as a pauper. The order rejecting our
first application was not passed after inquiry into our pauperisms
It was passed merely because we did not wish to proceed with
the application. The order was, therefore, not passed under
section 409 of the Code. - The lower Court’s order as to cocts was

. illegal and wltra vires—The Collector of Ratnigiri v. “Jandrdhan
. Vithal®, The Government Pleader can only intervene under
the latter part of section 413 of the Code, if a regular suit is
instituted in respect of the same right to sue. In the present
case no such suit was filed, and the latter part of section 413 does
not apply. The Government Pleader was present in Gourt when
the second application for leave to sue in formd paupetis was
granted and registered as a suit. - He did not then contend that
the application was barred under the first part. of section 413.
He must, therefore, be deemed to have waived the objection.: Tt
was too late for him to raise any objectionl after the suit had
proceeded for over three years, and was nearly ripe for judgment;
and-~then the only =objection taken was that the suit should be
stayed till the court-fees were paid, He ought not to have been
~allowed to raise even this objection at the last stage of the suite—
Parkinson v, Hanbury®. Section 418, clause 2, does not apply
. to apauper suit. - As reorards clause 1;it hasno apphcatlon toy:
" the present. case, as we did not sue in respect of the same
right of action. On the former occasion plaintiff sued as heir
of his father, 7.e. in a representative capacity. On the second
oceasion plaintiff sued in his own right as the sole surviving
member of a Jolnt family. The sefond application was, there-',
() L L. Ry 6 Bomy; 500, © @ 22L,7 N, & Ch., 979,
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fore, not barred by the ﬁrst The: Subordinate Judge was not B TR
: competent suo motu to take the objection under section 413.  He ‘Rixopop ©

* had already passed an order allowing the applicant to sue as”a MoﬁA.R
pauper, ' This order could only be set aside either on a review . BEziNa

orwon an-appeal to the High Court.—Refers to dmichand v, ,The - e

Gollector of Sholdpur®; The Collector of Kcmamv Kmshmippa(”
- Mdnekshah Jekangz'rshah for, respondent No. 1,

‘Réo Saheb Vdsudeo J. sztar ‘Government Pleade1 for re-
‘ spondent No. 9.~The order dxsmlssmg the first apphcatlon for
 leave to sue in formd pauperis could only have been made under
t'sectlon 403 of the Code of Civil Procedure. ~There is, no other
sectlon under which it could be made. That bemw the cese, sec-
tlon 4183 applies, and the Court had né ]urlsdlctlon to entertam a
- subsequent application for leave to sue in formd paupm 18 in respect
‘of the same right of action. This objection to the Jurlsdlctlon of
the dourt could be raised at any stage of the suit—Mukuinmad
Ismazl V. Chattar Singh® ; Harsardm bmgk v. Muhanimad Raza® ;-
Aba]t v. Ramchand; a(5) Tt is contended for the appellant that
no such obJect1on was taken either by  the defendants or by the
Government Pleader when the second apphcatlon was granted
and reglstered as.a surt But the consent or acquiescence of pa.rtles
' ca.nnot confel on the Court a ]urlsdlctlon Whleh it does not possess.
Where there is an inherent 1ncompetency in'a Court to dea] with
the q’ﬂestlon before it, the om1ss1on to raise the questron of 1ts
]urlsdmtlon does not operete as a Walver——szt Ladh Begam V.
3 Bibi Raje Rabia®., Section 11 of the Code of Civil Procedure
' is conclusive on the point, Tt prevents a Coult from entertemlng
f any suit the cogmza.nce of Whlch is barred by any enactment for
the time bemg in forece. As to the questlon whether both the
: applxcatlons for leave to sue in formw pauperis were made 'in
respect of: the same right to ‘sue, it is clear that the" plamtlﬁ
< sought on both occasions to redeem one and the same mortgage
- The fact that on the former occasion he sued as heir of his father, :
_.and that afterwa.rds he sued in his own rmht as the sole’ surv1v1ng
member of his family, does nob alter the ceuse of actlon a

I

. ® LLR,13Bom, 284, @Bd,e.
"® LY. B, 15Bom, 77 T,  ® P, Jfor1885,p.34, L

9 LLR,4AlL, 69, -7 7.0 (8 L LR, 13 Bom, 650, .0 -
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JARDINE, J. —Mr Kala.bhél for the appellant has contended &

, that the first order which was made by Mr. Modi, Subordinate
. Judge, “ rejecting . the apphcatmn, is not one. made under
section 409 or 412, He was, however, unable to show us any :

«other section under Whlch it might have been passed It Qwas v
‘made in an inquiry expressly made under section 408, We are .

" satisfied that we can refer it to section 409,

Section 413 then came in, creating, in my.opinion, a ba.r to

" subsequent pauper suit by the following words :—* An order of -
refusal to allow the applicant to sue as a pauper shall be a bar

~ toany subsequent application of the like nature by him in respect °

" of the same right to sue.” Assuming for the moment that the

words “ same right’’ apply to the second application, section 418 .

- constituted a statutable bar to the suit under section 11, If
- the result of the ﬁrst application had been stated in the second

the Court would have rejected it under sectlon 54(c) and |
section 407 (¢). - But the Subordinate Judge, Mr. MOdl, appa.rently i

- per incuriam did not do so.. After taking the dvidence on the °

merits the bar created by section 413 was pointed out to his -
successor, Mr, Nénévatti, who dlsmlssed the plaint, but expla.med :

* that he looked on the cause as an application to sue as a pauper. ¥

Mr. Modi might, after refraining, as he did, from. rejecting the :
second application at the preliminary hearing under sectior 407 (c),

* have refused it under section 409 at the formal hearmg underi ‘

this last sectmn—-—C’hatta’rpal v. Rdja Rdm®, as the statuta.ble

* bar which I take to be an objection under sectlon 407(0) mmh§

‘then have been pleaded by the opposite party or otherwlse have ,

‘ come to the Subordmate J udge ] knowledcre

Sectlon 409 ends thus—*“The Court shall then e1ther allow

- o refuse to allow the apphcant to sue as a pauper.” . A refusal
- to allow has been held. -open_ to review—dAdarji, V., Mamkn<2)
M. Kélabhél argues._that, as there was no refusal but section
410 was apphed the leave given to sue as a pauper. was final,
~except. so_far as it might be altered by review in the. Court of -
. the Subordmate Judge or by revision of the High Court . He

-cited Powkmsan v. Hanbm Y, where Lord Justlce nght Bruce ,

@ L, LR, AL 661, 4 ®LL, R.,4Bom,414
@ 2L, . N, . On,, 979,

¢
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trea.ted three years acqulescence in an order giving- leave to sue
asa pauper as walver on the part of the defendant. The report‘ v
is ¢urb; and there is no mention of bar to Junsdlctlon, a question
aristhg under our Code. T do not think that question is excluded
from " the" present' case' by the last sentence of “section 409— -
- Chattarpul v. “Rja Rdm (supra). I assent so farto Mr. Kéls-"
bhéi’s argument ‘as to hold that when Mr, Modi allowed the -
- second application under section 409, the cause rightly proceeded -

‘as“a suib 'undei-‘ "section 410." The Subordinate 'Judge,: Mr.
Néndvatti, heard it on the merits; and at a late stage the bar

créated by section 413 came to his kndwledge Unless that bar -

95 treated as mere procedure as something that vanished under
the last sentence of section 409 as soon as the second application
to sue as a pauper was allowed, the bar was one to the jurisdic-

tion, dhd the Subordinate Judge, being under section 410 required
to deal with the cause as a suit, was right in dismissing ifi .

. 'He has rightly held that the final order is under section 412;
and under that section the directions about costs and court-fees
are legal. - The cause had reached its penultimate stage when

- the bar to jurisdiction was pointed out. The decision in Shekh

Tsyf - v Sidi Tbrdhim® seems to deal with a cause that had
gone no further than orders allowmg and- reJect1ng the apph-
catiens ‘

:and - the hardship: on the individual-—Zockyer v. Ferryman®,

- Phdkore Bechargi: v. Thdkore Putdji®—apply to the decision on -
-pauperism; under section 409. -There'is no reason for encourag- :

-ing pauper suits ; and I do not think the mere omission-of the
first Subordinate Judge nor the laches of the opponent- take the
present case out of: the rule,aespemally as the laches of an- oppo-

(1) P, 5, 1875, Do 9, T en, R, 2 App. Casny 519 ab p, 550,
@) I’Lo R-, 14 Bom 31 at Pe 35. )

I have consldered whether the first part o'r‘ sectlon 413 deals-
JW1th ‘mere procedyre.or ‘goes to the jurisdiction. The s1m11e of -
B “bar* used there as in sections 11 and 14 points to jurisdic--
tion; the order  of refusal under  section 409 prevents the
‘applicant alleging pauperism any inore in respect of the same -
right to'sue. The two reasons for the rule of res judicata, the -
' .interbst of the State that there should be an end of litigation -

9l
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ooo1s0d 7 nent may be colluswe or result from a Wlsh to get the suit tried
Rmcnon _ cheaply to the injury of the public revenue. In Navu v. Anpurna~
, MOBAR 't bdi® the bar is: treated as one to the jurisdiction under section
B %ﬁ;‘rﬁf 310 of the Code of 1859, Taking the bar to be such, no consent
- oof partles can. confer Jurlsdlctlon—-Spooner v. Juddow® ; The -
Government of Bombay v. Ronmalsingji® ; Bibi Ladls v. Bibi
Raje®.. The objection may like that of res judicata be taken
at any stage of the suit or appeal— Geeasoodin v. Ramchandm“”
Muhammad, v.  Chattar®; Abaji v. Ramchandra®—and the .
interests of the pubhc revenue I thmk require us to hold that,
as in- the present case, the Court may take it when pointed . oub
by the Government Pleader or other amicus curice.

‘The next questlon is, Whether the second. apphcatlon is based
on' the' “samie right to sue.” There has been but little argu:
ment on the hieaning of this phrase: Mr. Kalibh4i only cited’
Néro v. Anpurndbds, 'The phrase must, I think; mean either ‘
the same as “ caunse of action” or something less. If treated as.
tantamount to cause of action, I would: hold that the phrase:
applies-here, on the authorities I relied upon in Thikore Bechargi:

- v. Thikore Putdji. Both applications are for redemption of the"
“same mortoaged property ; thus the subject-matter and the relief
prayed are the same in both.  The causa petends i is the same;:
the applicant says the mortgage is paid off, There is “also eadlem
conditio  personarum  in' our - opinion. - What Mr. Kéldbhdi:
seeks to establish is that this part of the exceBtion of res. judi-:
-cate does not ‘exist; or, to put the argument in another form,:
" that there is not. eadem questio—Chinniya v. Venkattachella@) :
I incline to think that the phrase ““same right to sue’’ meanse
this. question of right or, as it is called in Shridhar v. Nardyan®,.
ground. of right, though in conceivable cases it may mean eaden.
* conditio; personarum. ~‘,:Treatin‘g,‘ it:'as not commensurate with:
“ cauge of action,” I am of opinion that it applies to the present’
-case, There is. no: contradlct1on between the titles set up in the

M P, T, 1874, p. 218, L 6 PRI, 1873,100

@£ Moo, 1, A, 353a'ap 375, . ® L L R, 4 AlL 69,
3), 9Bom H. O, Rep.; 242, o ;:‘ & P, J’ for 1335, " 34 ;
o) I.L R,13Bom., 650, = ® 3Mad ‘H.C. Rep 5 320, at p, 327, Y

:1‘“ Sl @l Bom. H, 0 Rep oy 224, at » 229. ‘
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two applications. .. In the earlier one heleaves the Court and his 1804, <

~opponents to guess how he has a title to sue, as son and heir of =~ Raxomop
his father, as if they could infer something about his status in Mo:.A i
the Hindu family from this mere description of himself. Iy the gi%ﬁif
latter application he unfolds his status.: There is no real differ-

ence between the two.

The Court confirms the decree of the Subordmate J udge with
costs ; and orders the appellant to pay the usual court-fees.

" RAnapg, T, :—The decisionin this case turns entirely on the
construction of sections 409, 412 and 413 of the Civil Procedure
Code. The appellant, original plaintiff, as the heir of one of the
° mortgagors, applied in 1888 for leave to be allowed to sue in-
formd pauperis for the redemption of a mortgage for Rs. 19,5000
That application, No. 78 of 1888, was rejected on 23th Noyember,
1888, The actual words of the order of rejection were as fol-
low :—“Since the applicant does mot wish to proceed with
the apphca,tlon, I reject his application to be allowed to sue in
formd pauperw and order him to pay opponents costs, and bear
his own.”  Plaintiff again applied in 1889 for leave to sue in
< formd pauperzs for the redemption of the same mortgage. The
defendants did not "either ‘appear to oppose, or did not object,
and ‘the Government Pleadér ‘only “urged that plaintiff was not
& patiper. - Khédn Bahddur Modi ‘granted this apphcatlon, and it
was registered as Suit No. 217 of 1890. * The inquiry lasted c over
® more than three years, and when the case was nearly ripe for
~ judgment, the’ Government Pleader intervened on 29th Septem-
ber, 1890, and asked that the inquiry should not proceed further
until plaintiff had paid the costs due to Government in respect
* of his rejected application of 1888, The lower Court advised
plaintiff to pay the costs due to Government and the court-fees in -
> the present suit, bub plamtlﬁ' declined to do either, and thereupon '
_ thelower Cotrt dismissed the plaint with costs tinder section 413,
" and’ ordered pla.mtlﬁ‘ to pay court-fees’ also under sectlon 412.

Plamtxﬁ' preferred the present appeal in for’md paupems from B
‘this order. of -the lower Court. The chief contentions of the
appellant before us Were—?l) that the. lower Court was in error
in dxsmmsmg the pla1nt, and m applymg sectmn 413 to thzs .
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- suit. . Plaintif’s -previous apphcatxon had not been disposed of

under gsection 409, and section 413 was, therefore, not apphcable

. . to-the case; (2) thelower Court had ‘no jurisdiction to dismiss
. & ‘plaint which had been duly registered; (3) it was alsoo”
urged that the two applications were not made in the same right:+

within the meaning of the first clause of section 413; (4).lastly,"

it -was contended that the order directing plaintiff to. pay. court-
fees and costs was improperly made under the. circumstances of
the case. S

The issues for cons1deratxon are 1—

(1) ‘Whether- thé order rejecting plamhﬂ’:’s first apphcatlon‘
Was passed under section 4097 - -

(2) . Whether * the lower ,Court ‘was competenﬁ ‘to- d1smlss

3y Whether the two’ apphca{nons were made m the same i

rlght 7

the clrcumstances of the case ?:

With regard to the first point, we are of opinion that the Iower, ‘f
Court’ very properly held that the order passed on plaintiff’s ﬁr,st :
application was an order under section 409 of the Civil Procedure *

Code. That section no doubt requires the Court either to allow
ot refuse the application, while the order in’question was ‘one of

rejection: An order of rejection ecan no doubt Jbe made . under.
section 407, Chapter XX VI, but, like the order reJectlng plaints -

(section 64), it has to be made on preliminary grounds before
notice is issued, and before any inquiry is held:into the applicant’s

pauperism. In the present case it is adwmitted that such an -
inquiry had commenced, and any order rejecting the application -
atthat late stage cannot, be considered to have been passed under, :
section 407... There may also be orders dismissing the applicas.
tion ‘under sections 97, 98, and in the circumstances of this' case; ..

."c"~

)" Was the order about costs and court-fees proper underv

L}

when the apphcant’s pleader declined to proceed with the inquiry; -

such ‘an order might have been made. * But, ‘as a matter of fact; -
the “Judge, who decided the applicaticn, did not dismiss it; and -
he"did not allow the  applicant to withdraw" tnder section”378,
He'réjected” the application to be allowed to sue as's pauper.”
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T%ns he could only do under section. 409, The word « refuse !

. 18 used in:section 408 ‘as equivalent to the word “reject” used

- in section'407. . In Baldeo v. Gula- Kuar®, where the applicant

had withdrawn his petition to be:allowed to sué in formd pauperis,

and the petition had .been struck off, the High Court of Allaha~
bad expressed its view that the application might well be ‘regarde

ed as rejected under; section. 409 Plaintiff’s first ‘application

must, therefore, : be . regarded as dlsposed of under section. 409,
notwnhsta,ndmg the slight ambiguity of the words used.

The next point to be considered is, whether it was competent '

to the lower Court, after having registered the application as a

:suit, and gone on with the inquiry for three years, to set aside the.

order granting pla.mtlﬁ’s application for leave to sus as a pauper,
~and dismissing the same. The Judge-who made the order in 1890
* was not the Judge who set it aside in 1893. This circumstance,
- hotvever, can make no difference, for both orders were passed by
- the same Cgurt. The appellant’s pleader, Mr. Kélébhai, however,

contended that the Court, which ordered plaintiff’s second applica-

_ tion to be registered as a sulb could not set it aside of its-own

- motion without any objection from theother side. Itis no doubt
* true that the defendants did not raise any objectionion this head, -

and even the Government: Pleader who intervened, objected
; only to'the inquiry being allowed to:proceed further until the
- costs due: to Government were paid.. “He urged this objection
under. the latter portlon of ‘section 413, which objection was
.~ plainly out of place, as the present suit was a pauper suit, and not
a suit on which full court-fees had been paid. * The lower ‘Court,
however, took action under the first clause of section 413, which
provxdes that “the order of refusal under section 409 shall be
" a bar to any subsequent apphcahon of the like nature made in
respect of the same right to sue.”. The question we have to
~ consider in this case is thus Whether the Court could, of its own
" motion, cancel its order reglstqrmg plaintiff’s second application

as a suit; on the ground that such an application was barred by

- gection 413.--As a general rule, a Court cannot set aside any

order passed by it of its own motion, but this rule doesnob apply

“ to matters mvolvmg qjrestions of ]urlsdlctxon, hm:tatxon res
; [ @ I LB, 9All 129, . ‘
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> Judzcam, &e.; which take away Jurlsdxctlon “Section11 is explidiﬁ :

_on' the point, and it has been authoritatively held that when the’
jurisdietion of the Court is involved, the Judge cannot refuse to

" entertain the objection if it is patent on the face of the proceed-

ing.s In GQeeasoodin v. Rimehandra® the objection about .zes
sudicata was taken notice of even in appeal, To the same effect
are the rulings in Kuppe v. Dorasami® ; Muhammad Ismdil v.
Chattar Singh® ; Harsaran Singh v. Muhammad Raza® ; 4bdji v.
Réimchandra® ; Toponidhee Dhirj v. Sreeputty Sahanee® ; Triloki
Ndth v. Pertdt Nérdin®.. When the objections do not affect
the Jumsdlctwn of the Courb they cannot be urged in appeal if
.they are not urged in time in the lower Court— Fazal v. Gafar®;
: Nawab Mahomed v.. Moozuz‘fur Hossein® ; parte Manohar

* Bhivras, Perha,ps the case most in point is that reported in

Shekh. Isuf v. Sidi Ibrahzm<“> There, as here, the first appli-
catlon to sue in formti paupeo is had been reJected and a seeond
Judge had admitted a second apphcatmn and regxstered it as a

suit. His successor cancelled the order regxsbeung the second
application, and in appeal this Court reversed the last two orders;

and rejected the application whlch had been registered as a suit,

To the same effect is the ruling in Ndro v. Anpurnabdi®®, though
that case is.an authority in regard to another question #volved
in this case, namely, the interpretation of the words “in reipect

of the same right to sue” used in section 413, On the W‘lm;ole,'_

therefore, we feel satisfied that the lower Court was not merely

‘competent but bound to take. notice of the bar created by the -

ﬁrst clauge: of section 4:13

The third pomt ralsed by the appellant relates to the - quéstlon
whether the two applications were made in the same right to sue’-
The bar ereated by the first clause of section 413 has no existence

€

-except ‘where the two a,pphcatmns are of a like nature, and made
in the same right to sue. It was contended that p]a,mtlﬁ"s ﬁrst L

® P. J. for 1873, No. 7o ‘ “. 1 L. R, 15 Cale,, 808,

@ L.L.,R,6 Mad,, 7. - &L L.R.,]sMad.,Sz,»f

@ 1, L.R, 4 AlL, 69. : ® 5 Beng, L, R., 570, i
@ Ihid, 91 0 2Bom, H, C, Rep,, 874, .- ¢
®) P23, for 1885, p. 84, C ang, T, for 1876,p. 96, .

® LLR,5 Calc,, 882, . - ‘.. . Q2P J, for 1874, p, 218,
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| application was made in his capacity as heir to his fath;ar,' and

~the second application was made in his. own right. We have

‘had the two plaints translated, and we feel satisfied that this

obJectlon has no substantial foundation. In his present g)lamt
plamtlf'f states (paragraph 10) that the p"opertles in mortgage

- belonged. to his grandfather, and I have, therefore, as a grand-‘

son, a share in my own right in the ancestral property. - There-

fore under the said right, as also in my right as one of the male

survivors of a joint Hindu family, I have brought this suit for

redemption.” The elaim in the first application of 1888 was

made by plaintiff in his right as heir to his father, who was one
of the mortgagors. The insertion of [the grandfather’s name,

and the attempt to trace title through him, does not alter the "
nature of the claim. Plaintiff’s grandfather was not a party to

th,g. mortgage. Plaintiff’s” father and his uncles were the mort-
gagors, and the claim in both applications was substantially to
redeem thisemortgage of 1873 for Rs. 19,500. The two claims

must, therefore, be regarded as having been in the same right to-

sue within the meaning of the first clause of section 413. The

principal authority on this part of the case is the ruling in Ndro-

v. Anp&{/; nabdi (supra) in which case the second application had
been, allowed on the ground that it was made in a different nofht
to sue, The High Court, however, held « that the same set of
faet% which the mind at once grasps as Jurally mtecrra,l ought not
to be made the basis of repeated proceedings; and the rule obtaing
that all the circgmstances which exist when the former of two
actions is brought, and can be brought forward in'support of it
shallebe brought forward then, and not reserved for a second
sction arising out of the same events. Clthough the forms ofk
action differ, the cause of action is identical, and the test is
whether the- evidence in éupport of both actions is substantially
the same.” -This was also the test laid down in Shridhar v.
Bibdji® as to what does or does not constitute a ground of right
jdentical with the one velied upon in a previous suit. The matter
is different when the grounds of right do not originate in the
same transaction, and they give rise to different duties, J udged
by these tests, plaintiff’s apphca,mons in his own right, and as

. mPp,J for 1874, p. 168, -
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heir to his father, orlgmate in'the same transaction represented
by the claim to redeem the mortgage of his father. The cases

- cited by the appellant’s pleader on this point—Baboo Gooroo v.

Baboo Hurondth @ ; Thdkore Becharji v. Thdkore Pujdji®—can,
be ditinguished, for in these cases either the subject-matter,

or the grbund.o,\t};right, were different. . 'We must, therefore, over-

rule this objection also of the appellant. We accordingly hold
(1) that the order rejecting the appellant’s first application was
an . order under section 409, and that the refusal operated as a
bar to the entertainment of the second application; (2) that the
lower Court was not only competent but bound to take notice of
this bar to its jurisdiction; (3) and that the two app]ica.tions
were mdde in the same right to sue, and not in different rights.
The appellant was badly advised in not following the suggestion’
made’ to him by the Subordinate Judge in the Court beloyw.
His claun was_ rightly dlsmlssed ‘with costs under the circum-
stances of the case. Thouoh the words -used are net free from
ambiguity, the lower Court has not disposed of:the case as - being-
still in the application stage. It has dismissed the plaint as in

- regular suit, and the rulings in The Collector of Ratndgiri v.

Jandrdan®, Amichand v. The Collector of Sholdpur®, Thg Col-
lector- of Kinara v. Krishndppa® do not apply. The order
about costs and court-fees calls, therefore, for no interference.

We accordingly reject the appeal, -and confirm the order of
‘the lower Court with costs on appellant.

o
Ovrder confirmed,

® 7 C, W. R, 423, : ® I.L, R., 6 Bom,, 590, o
@) I L R 1 4 Bom,, 3L, v ¢ I. L. R., 13 Bom., 234,
: 1Ly, R, 15 Bom., 77.
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