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- contents Were, and of course the date. The Sessmns Judge should

take the evidence of the Jaxlor and any other persqn present, and |

b, . the pnsoner sﬁould be allowed to questxon the thnesses, and to. :
TiTvas .

call any. witness whose evidence can be procured without un-
reasonable delay or expense, and who can testify as to what occur- -

~ red at the time. The evidencs should be cemﬁed to this Court as
- goon as posszble, and within three weeks.

P

~APPELLATE CIVIL.
quore Mr. Justwe Jurdine and Mr,Justice Ra’nade.

GANGA’RA’M C-HIMNA PA'TEL (oni161xNAL. PLAINTIFF), APPELLANT, ¥,
. Tar SECRETARY: or STATE roRr INDIA bist COUNCIL (omelmn
- DrrExDAFT), RESPONDENT¥ . ° ) . e
Posses&zoaneclamtwn oftztle—Smt by persan in possesswn _-for declamtwn of

tigle—Burden of proof—Evidence—Failure of plaintiff to prove title—Np evi-: ‘

.. dence of defendant’s title—Effect of plaintiff’s possession— Platut—Prayer. f01' :

general. reltef—Pmctwe——Speczﬁc Relief det (1 of 1877 ), Sec. 42.-

The plaintiff who Wasin possessnon of certain land sued for a declaration tha’c the .

< defendant had no txtle to it a.nd.tlmt it belonged to him, The plaint also contamed B
“.-prayer for .general relief, At the trial both plnmtxft‘ and defendant failed to prove

any title to the land, but the plaintiff provcd that he had been for ten years in posses-
.sxon and. had buxlt a shed on it

Held, that no declarahon of thxs plmuﬁﬂ"s title could be made; bub e e
* Held; on‘the a.uthorlty of Zsmdil Argﬁ‘v Mahomed Ghouse®), tbat the Plamtu‘iE
was, lawfully entitled to tie land and to the shed thereon. - .

= Appial from the ‘decision of A. Steward, Dlstrlct Judge of '

Khéndesh, in Suit \To. 1.of 1893. P .

Suit for declaratmn of title. 'ﬂle plaintiff sued the Secretary
of State for India in Council for a declaration of his title -

~to'a piece of ground with a-cattle-shed on it situate in the
- village ‘of “Juwaidi, téluka P4chora, in the Khaundesh D1stnct
f-"whlch plamtu‘f alleged to be his’ ancesbral property and also ‘

to have been given to him by his’ uncle FuIJl. . The plaint stated -

- that the ‘pétel and the kulka.rm of the village had submitted g

reporb to Govemment statmcr that the sald pxeCe of ground be—
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- longed:to. Government that the plamtlff thereupon recewed a.f" 1805,

notice from thesAssistant Collector calling on him f’o vacate the-

\\\\\ GANGARAM
ground; and that he had appea,led to the Collector and then to. ol

. Snclxm:mv,.
the Revenue Commlssmner but obtained no redress.» sThe plamt _or SITATE,’
concluded -with the following prayersi— = .. L XOR INDIA

" “(a)’ That the sald piece of. nfround be declared to hbeli")vhg to B
the plaintiff, . R

BR()) That he ‘be a,warded any obher rehef to thch he
. mlo'ht be entifled” - - w

* The defendant replied. that the ground was nofz plamtlﬁ"
property but- belonoed to Government, and that assummg that .

plaintiff had possessxon of it for some- t1me, such possesswn could
confer- no gwnership on him, - * - R

B

The Distiict J udge found that plamhﬁ‘ had buxlt a cattle-shed
on the plot of ‘ground at least ten years before suit, but that it
was. not proved that the site ev’er‘beionged' to plaintiﬁ’s uncle
. Fulji, or that he had any power*to dispose of it'i in gift as alleﬂed‘
. by the plamtxﬁ - He then proceeded to say — ‘

* «Itis now to be se'en what use Was made of the site prior to the plamtnﬁ erectmv
» cattle-shed ‘ten or fifteen years ago. There were apparently old walls on ‘the site
" in dlspute, and plamtxff asserts that before he built the cabtle-shedy he erected sheds
on the site each year and that he kept his fodder, grain and earth -on the sxte. " He-
had no hedge, but he put up thorns in places where ‘theg wall had fallen-down. -He !
» might . have tied up his cattle there occasmna‘.lly, but ib is not probable that he would )
- have kept his fodder and grain-in a place which Was practically open. and which he -
. could zob see from the house in which he lived with his -family,’ i ‘do1nob - beheve
the statement abous the sheds being built on the site ea.ch year, and mere tymg up
of Cattle does hot constitute ownership, :

'*9"’ * . A ,**

& Holding, then, that the alleged gxﬂ; is not proved, and {:ha,t 1t is pot proved that .
. the site in dispute is- the ancestral property of Puljior.of: % or plaintiff
Gangér{\m, ‘and that the documentary evidence is altogether Tmrehable, the. conclu- )
Jsion is, mewtable tkat Gangérém valad Chimna seiz % this land about 1883 and -
- built & cattle-shed on it, makmv use, in doma"so, of the old- broken down wa.lls which
he found there. ~ ¥e has proved no ownership in- the site; it was :a mere unlawful

" usurpation of ity which Ganpat Pitel reported to ‘the proper a.uthontws in 1886. !

. On these grOunds the District JudO'e dlsmlssed ‘the plamtlﬁ' s
suit and ordered him to remove the materials of ‘the. shed bullt
on the site mthm three months of the date of the decree. 5

Adams'o thxs decxsmn plamtx&' appealed to the ngh Courb.
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G'a,nesh ngﬁna Deshmuh/z f01 the appellant --Plamtxﬁ' hes
‘been in possession for more than twelve years Detendant requires,
‘him to vacate land, The onus is obviously on the.defendant -to.

~ prove his title. *This he has not - done. I’lumtlff is, therefore,

entitled to be retained in possession. Possession gives him a
title against all except the rightful owner—In re Autdji Keshav
Tambe@) Ismdil Arzﬁ' v. Molomed Ghouse®, e

{ Réo Siheb Vasudev J. Kntﬂuar, Government Pleader, for the

respondent :—Plaintiff sues for a declaiatory decrec. He comes-

iritp Court to establish. his title, ' He is,therefore,bound to prove 1t.
Tn such cases the onus is always on plaintiff—ZLuis Manoel l_’edr_o .

'Antmﬁzio v, Jalbhii Ardesir Shett® ;. Kisandds v. 'Kcislz,ircim@;f
Krishna-Clhurn %. Protab Chunder Surma® ; Field on Evidence,
- gec. 102 sectmn 202 of the Land Revenue Code (Barh. Act V of

1879) Swarntmays . Rawr v. Srinibash Ioyal®'; Bdbvo Purseedh
Narain v. Bwsesom Dyal. Singh™ ; Raoyes v. Mudhoo Soodun(”)
Muddun Mohu,n v. Bharut Ghunder Roy®;. Pandmanga v

‘Nagappauw Rajah Lelanund Singh v. Mahamjalt Moleeshw a

~Jarping, J. :=~The plaint prayed that the Court Would declm‘ei

_that the defendant had no title; and that the’ plaintift had ‘title
» Vto the propex’ty in dispute. The learned Judge found, on: the
'ev1dence, that the plaintiff had nob proved his title; and this
“finding has not been contested-here. -We are of opinion that the
J wdge was right in refusmrr the declaration of tltle——Royes v,

Mudhoo®; Rassonada . Szthamma, 2 Sheik Torab - Ally v.
Shezl» Makomed Tuklsee(“) Tsmdil Anﬁ’ v. Mahomed Ghause

The plaint, however; contained a prayer that the plamtlﬁ mmht

| ‘be awarded any other relief t6 which' he ‘might be entitled: If,

.he had made reference to sectlon 42, Illustratlon (), of the Spe-.
cific Relief Act, or if the Court had noticed that 1llustrat10n
_which refers to sults brou«ht for “confirmation of possesswn, 1t :
S T.LCR., 18 Bom, 670 at p, 674, - (0 7 Cal. W.R., 148,

@ L.R,20 Tnd. Ap,99. - 8) 9 Cal. W. R, 154,

= 58)- B; T,y 1890, pi 215, , @ 11 Cal, W, R., 249.
5@ P, F, 1802 pJ41Y;. o <10> L L. R., 12 Mad., 366,
"7 ® L, L. R, 7 Cal, 560. AD 10 M LA, 8L
T © 6 Bn Ih R’u; 144'0 ) = . L Mad. Hy C' Rqu 1710

(13) 19 Cal Wy Ry 1.
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s probzﬂ)le that an 1s,sue Would hawe been raxsed as to Whether ;

é;the plambxﬁ"owas ent1tled as avamst the defendaxt to be_ retamed
in possessmn. ‘There i is mo ev1dence, on the record; of ‘the defend-
ant’s title 5 and it is found by the Judge that the plam’uﬁ' has .
held possession for at least ten years and has built a shed on the,
land.’ These facts appear to us to bring the case w:thm the

ruling-of their Lordships of the 'vay Councﬂ in I smazl Awﬁ Vi
Malzomed Ghouse“)

We, therefore, modify the decree of the District J udge and
fuither declare that the pla1nt1ff is lawfully entitled: to “possession

of the land in sait and the shed thereon the defendant'bo bear
the costs in both Courts,

- Decree amended,
ML, R, 20 Ind. Ap.; 99, -
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s Befoh’, the Honourable Chief qustice Farran and Mr. Justice Parsons,.

‘ TA’I AND ANOTHER (oRIGINAL PrAiNTIres), APPELLANTS, v LADU axp

©  OTHERS (ORIGINAL DEFENDAI\TS), RESPO‘IDENTS.

Rever @wner—-Wadow—Smt b Y . wverszoner Jor possessmn-——Deaﬂz of ﬂ»e wzdow

. —-Accmml of .right to sue-—UnsuccessﬂLl applwatwn n executwn proceedmys
l against. widow-Limitation Act (X 14 of 1877), Sch II Art 141-—-0%11 Proce-
* dure_Code cAct;rzrqulssz),sec T T

*‘Under ar txcle 141 Schedule 11, of the leltatxon Act (XV of ]877 }a feversionet’s
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rxffht to sue decrues on the death of ' the: widow. "The - fact that' the reversioner. has

" -made an unsuccessful application for possession in execution proceedxnvs against the.
wulow, and*has rot sued under section 283 of the Civil Procedure Code (Act XIV of
1882), does not deba\: hun from ﬁhnw a regular smt ok

SECOND appeal from the dec1smn of:' Albhur H Unwm,

‘D1str1(}t Judge: of Nisik, confirming the - decree of Réo Saheb
L K. Nulka.r Subordmate Judge of Sinnar.- '

The plamtﬁs, as the dautrhters and -solé heiis of one Mé]_]l .

- valad Anéji, sued in the"year 1891 to recover .possession of cer-

tam lands and ‘mesne profits. They .alleged that their father -

rd;ed about thu‘been years before the 1nst1tu€1on of the suit; that
¥ .xecond Appeal No, 326 of 1894.

.
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