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il 1896, ‘that on]y' crime, immorality or wilful neglect of duty would anlf-.- '
‘ ?{ﬁﬁéﬁ? - rant dismissal, , The cause given in Colebrooke’s Digest, Vol. 1,
S page 877, is only a fault, *
JETRA'BHAT.
Lawmusaa, It is not, however, necessary for us to discuss this point,
' because we are of opinion that it is not open to a Civil Court, in.
_ the circumstances of the present case, to enquire into the validity -
~ or otherwise of the decision of the caste in this matter, and that.
the parties are bound by it, and that the plaintiffs cannot legally
complain of the action of the defendant, who has done no more-
than obey that decision, ~ We, therefore, reverse the decree of
the District Judge and restore that of the Subordinate Judge,.

with costs on p]amtlﬁ's in this and the lower Appellate Court.
Decree 7emse¢Z

s

APPELLATE CIVIL.

Before the Honou}able Chief Justice Farran and Mr. Ju.}lz'ce .qum&. ; B

1885, BA'LA 31y KESHAV BA'VA! AXD ANOTDER (ORIGINAL DEFRXDANTS Nos, 1
i fe}’”mbﬁ’ 5, AND 2), APrrraxts, v. MAHA'RU varap NA'GU PA'TIL axp ordERS-
(or1eIxAT. PrAINTIFF aND DEreNpaxTts Nos. 3 aAND 4), RespoNneNTS.*

Ea:ement—-—l’{qght to light and air—Righkt to have water carried off over nei gkbom- s
. land—~Iimit of—Order directing demolition of new building when Court will”
gmnt—;Suﬁcient Light, right to access of —Light at angle of 45°% e

Anght to have water carried away over the adjoining land dces not give 1ts .
owner any power to prevent the erection of buildings on the adjoining ground so» -
“long as the arrangements necessary to the preservation of his right are made.

An esisement of light to & window only gives a right to have bmldmffslrthat -
cb;txuct it removed 50 as to allow the access of sufficient light to the wmdow. »
SECOND appeal from the decision of Rdo Bahddur NN,
Nindvati, First Class Subordinate Judge of Dhulia with. appel—
“late powers, confirming the decree of Rdo Sgheb G. B. Koparkar,
- Bubordinate Judge of Nandurbér, A ,
~Suit for an injunction. The plamtlﬁ prayed for an - order' :
: _<d1rect1ng the defendants to remove a building recently erected.
‘to the south of his house, alleging that the said building obstruct~
ed bhis light and air and the passage of water. from his roof and.
from a drain (mori) s1tuate in’ the south corner. of -the terlace;
(sa/ja) of }us house. ’
g * Second Appea] No: 277 of 1894,
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~The Subordinate Judge found that there had been vacant
ground measuring six feet and five inches north to south and six-
teen feet and fom inches east to west to the south of the plaint-
iff’s house ; that the mori (drain) in the easbern part of plaint-
iff’s sajjo was more than twenty years old ; that the plaintiff was
entitled to discharge the waste water from his* mori_and rain
water from the roof of his sajja over the vacant ground to the
south of his house ; that there were two windows in the plaintiff’s
house and he was entitled to receive light and air through them ;
that the defendants’ house had obstructed and was hkely to con-
tinue to obstruct the passage of light and air throuah the win-
dows of the plaintiff’s sajja ; that the plaintiff was ent1t1ed to the
“removal of the defendants’ house from the above-mentioned area,
“and that the perpetual 1n3x1nct10n prayed for should be gmnted
to the plaintiff.

. On appeal by the defendants the Judge confirmed the decree,

The defendants preferred a second appeal.

- Sitandth G. djinkya, for the appellants ' (defendants) -—-We
admit that some portion of the light and air enjoyed by the-

- - plaintiff is obstructed by our new building. The present case is
governed by section 15 of the Easements Act (V of 1882)..- The

-lower Courts have not found the enjoyment of light and air by the

_plaintiff as of right. - It was wrong to direct us to demolish the
whole of that portion of our new house which obstxucted ‘the
" free passage of light and air to the plamt1ff’s house. We are
~“edtitled to build on our land in such a way as will not inter-
fere with plaintif’s rights. The plaintiff did not give us Tnotice
- while the work of our new building was in progress. Heallowed
" the whole work to be finished and then brought the plesent suib,
. Under these circumstances it was wrong to grant to the plaintiff
a mandatory injunction. At the ‘most, damages should have
been awarded—Benode Coomaree Dossee v. Soudaminey DosseeV;
.D/nm/zbizoy V. Lzsloam G/zmms]zam Nilkanth v. Mow&a Ram-

. chandr a(3)

Daji Abdji K/zme for the respondent (plamtlﬂ') -—Thele-ls a
. ‘concurrent finding of the two Courts’ that we have established

U 1, L, B, 16 Cal,, 252. v (Z)ILR‘13Bom 282,
: ’ . (.L L. R,, 18 Bom.,, 474..
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' 1890 - our rwht to a free passaoe of light and air and to discharge our
Bira _drain water over the ground in dispute. It is a ﬁndmg based
Mamizr.  on evidence and cannot be intecfered with. ‘The question of

damages and notice was not raised below, and no issue on the
point was raised. The question is sta.xted for the’ first time in
second appeal. :

~ Parsons, J. :—The decree in the present case cannot be sus-
ta;ined. The:lower Appellate Court has ordered the defendants
~to remove the whole of their new building from the ground over
" aspace.of six feet five inches in breadth and sixteen feet four
~ inches in length, in order to allow the water from plaintiff's moré
and roof to fall on that ground, having held that plaintiff had
acquired an easement to have that water carried off over defend-
ants’ land. But the plaintiff has no right to demand that the-
land shall be kept open and unbuilton, Defendants can build on
their Jand, provided only that they make the necessary arrange~
ments to receive the water from the plaintiff’s mors and roof and
carry itaway. They can, for instance, allow the water from the
r00f to fall on their own roof, and the water from the mori to run
--into their own drain. TFor the purposes of these easements the
lower Court should not have ordered any demolition whatever,
but only en]omed defendants to receive and carry off the water
from the mori and roof. ‘

.- Again, the Court has ordered the lowering of the whole’ of the :
new portion of defendants’ house, so that no part of it shall
éver be higher than the sills of the two windows to which it has
~ found that, the plaintiff has acquired an easement of light and
~air. But thisis far too large an order. The Courtc conld legally
have ordered the lowering of so much only as prevents the access
" of sufficient light to the plaintiff’s rooms through the windows
in cjdeqtion This is usually considered to be light at an angle
“of 45° The Court below should havé found what alteratmn,‘
Cif any, in defendants’ new building was necessary to ensure
plaintiff’s getting sufficient light. = As it has not done 80, We must\
leave 1t to be determmed in execution. '

We vary the decree by reversing so much of it as orders
the demolition of any part of the defendants’ building and by -
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@ubstitutfng for the other reliefs granted ‘a declaration that the

mises the water from his mori and from the roof of his sajja,
and an injunction that the defendants do mot obstruct him

in the use and enjoyment of that right, and a further decla-
radon that the plaintiff has a right to an easement of free and
uninterrupted’ light over the defendants’ land to the two

windows in the south wall of his sajja, and an injunction. that
the deféendants be restrained from electmg or. continuing “any
building on their land in such manner as to materially hinder

or obstruct the access of light to these windows. When the
plaintiff applies to enforce the decree the Court will determine .

what alterations, if any, should be made in the new building of

the defendants, Each party to'bear his own costs in this and

the lower Appellate Court.

Decree varied.

APPELLATE CIVIL.

Before the Honour able Chief Justice Furran and M, J'ustzca Parsons.

TAKSHMANDA’S RAGHUN A’THDA’S (0R16INAL PLAINTIFF), APPELLANT,'

o RA'MBHA'U MANSA'RA'M (ORIGINAL DrreNpANT), RESPONDENT. ¥
Boncl —-H'undt—DzsILonow—-Stthp-——Penalt y~ Offer to pay stamp dity and
penalty in second appeal not allowed —Practice—Procedure.

An mstrument which is in the nature of a bond, is not theless a bond because it
«does not come into operation unless and uutil the lmnch with respect to which.
it s passed has been dishonoured,

An instrument which is not duly stamped will not be admltted on secohd appeal
-on payment ®f stfmp and penalty when thereis no evidence that the stamp and
penalty were téndered and refused on the hearmg of the first appeal.

Rdmkrishna v. Vithu(D) referred o, )
* SECOND appeal from the decision of W. H. Crowe District
Judge of Poona, conﬁ1m1no the decree of Rao Séheb R. G, Bakhle,
Joint Subordinate Judge.”

The plaintiff sued for Rs. 1 ,300 due on account of two ﬁundzs

' Wxth interest at the 1ate of Re. 1-8-3 per cent. per month, allenr- :

2 * Second Appeal No, 227 of 189L,
WP, J 1873, p. 108 ; 10 Bom. H. C. Repi, 441

- 1895,
~ plaintiff has jhe right to discharge on to the defendants’ pre- -

< Bhra

e -
Masfry, -

1895.

-

_ September 5.
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