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. 1894 “clause'd, in connection with the Dekkhan Agriculturists’ Relief
Biimisiaw  Act, XVII of 1879.  The words used in section 47 of that Act_
g}iﬁ:‘; are :—“ No application shall be entertained unless the plaintiff..
: produce the certificate.”” But in the Succession Certificate Act,
section 4, the “ words are —“No Court shall proceed upon an
application . . . . toexecute . . . a decree . . except
on the production, &c.”

R S
WAGARSING.

* On consideration of the difference of language used, “ entertain”
meaning something different to *“ proceed,” we are of opinion that
the last cited decision does not conflict with those passed at Cal-
cutta and Allahabad referred to above. We follow them as being
in accordance with the tendency of the decisions on article 179,
clausé 4.

" The Court, therefore, reverses the decrees of the Courts below,
and directs the original Court to proceed with the execution as.
not barred by limitation; the respondent- defendant to pay the
costs incurred in the two IOWer Courts. i

Order reversed.

APPELLATE CIVIL.

) D ——— [
Before M. Justice Bayley, Acting Chief Justice, and Mr. Justice Fulton, -

SONSHET ANTUSHET TELI (0RIGINAL DEFENDANT), APPELLANT, 2.
VISHNU BA‘BA’JT JOHA'RI (0RIGINAL PrATxTIFY), RESPONDENT.®
Rhoti Settlement Act (Bom. Act I of 1880)—Landlord and temmt—Tenancy—Pm’-

sumption as to nature of tenancy in absence of evidence—Payment of rent——Mort-

goge by tenant—Salc of tenant’s mterect~—Rtghts of purchaser—Heirs of tenant can-
" not surrender tenancy, or affect pu'rchaser s title—T'ransfer of tenancy in khoti
; mllage—-Ordmm‘y tenaney— Occupancy tenancy, '

* < One A'tmﬁr'im, who held certain land as tenant, mortuaged it to Hirshet and shortly
afterwards died. There was noevidence to show the term of Atmardm’s tenancy.
After his death-the plaintiff Vishnu, who was his brother, became tenant of the land
and paid rent to the khots, Some years subsequently Hirshet (the mortgigee) stied
to enforce his mortgage and made the plaintiff Vishnu and his two sisters parties,
He obtained a decrée and sold the mortgaged land in execution, Sonshet bought
it and now clained possession. Vishnu contended that A’tmardm’s mterest torminated -
at his death, and that Songhet was, therefore, not entitled to posseasmn.

* Second Appesls Nos, 757 and 788 of 1892,
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Held, that Sonshet was entitled to possession, The fact that A'tmirim had -paid ©
rent to the khots showed that he was their tenant, In the absence of all gvidehce
on the subject, the presumption was that the tenancy was an ordinary tenancy from
yehf to year continuable until legally terminated. There was nothing to show that
the )khots had ever terminated it. A’tmirim’s heir could not surrender it to the pre-

- judice of the mortgagee, Sonshet, therefore, had purchased a tenancy Wlné'ﬁ had
never been legally put an end to, and was entitled to possession,

v

Under the Khoti Settlement Act (Bom. Act I of 1880) occupancy teénancies are not
transferable except under certain circumstances, but there is no prohxbltlon to the
transfer of an ordinary tenancy. :

Skconp appeal from the decision of T. Walker, Ass1stant
Judge of Ratndgiri.

Suit for possession of land.

The land in question was originally held by one A’tmaram, a
khéteddr, who mortgaged it to one Hirshet. A’tmdrdm died i in
-1882; and after his death the plaintiff Vishnu, who was his bro-
ther, paid the rent for that year and got the khots to enter his
'name as khétéddr. ‘ ‘

In 1886 the mortgagee Hirshet brought a sult on his mort-
‘gage to which he made A’tmérdm’s brother Vishnu (the plaintiff)
.and also his sisters Bhim4b4i and Jankib4i parties. He obtained a
decree, apd in execution the land was sold in 1890 and bought by
.Sonshet. Subsequently Vishnu sued the mortgagee (Hirshet)
and others in the Mdmlatddr’s Court to recover possession, but
his suit was dismissed. He therenpon brought a suit in the Court
of the Subordinate J udwe of Devgad (No. 158 of 1890) for a
declaration. of hisstitle to the land and for ejectment of defend-
ants. The purchaser Sonshet was afterwards made a party to
t:hat suit.

Vishnu obtained a decree and proceeded to take possession,
but was obstructed by Bépu Dhond, who claimed as tenant
under the purchaser Sonshet. Plaintiff applied to the Court
under section 328 of the Civil Procedure Code (Act XIV of 1882),
and the application was registered as a suit (No. 254 of 1891)
‘between Vishnu as plalntlff and Bdpu and Sonshet as’ defend-
ants. N

. Tho Subordinate Judge held that Sonshet Ly bis pilréhsise had
‘become owner of the land, and he disinissed the plaintiﬁfs_

- 79

1894,

o
SoNSHET

- ANTUSHET

TELI
o
¥isuxNp
Ba’sa'S1
Jona’rl,



80

<104,

. »
- 'SOMBHEET

' --;Amvsnu )

szm
. Bina'y1
- - JOHA'RI,

THE INDIAN LAW REPORTS, ~ [VOL. XX,
(Vlshnu s) suit, and 1squed a perpetual injunction agamst the
-‘'execution of the decree in Suit No. 158 of 1890.

Vlshnu appealed against this decision (No, 254 of 1891) and
the defendants in SuitNo. 158 of 1890 appealed against the decision.

in that suit. The appeals in both suits were heard by the Dis-

trict Judge of Ratnagiri. He reversed the decision in Snit No. 254
of 1891 and confirmed the decree in Suit No. 158 of 1890, and
awarded possession of the lands t¢ Vishnu, the plaintiff in the
latter suit. He held that, as Sonshet had not shown ~what title
he had purchased at the sale in 1890, he could not succeed in

* his claim against the plaintiff Vishnu, who had had possession.

The followmg is an extract of the judgment of the Dlstnct‘
J udge in appeal in Suit No. 158 of 1890 :—

« kuxt No. 158 of 1890 was a sxmple ejectment suit agaiust certain defendants,
ten in number, and Sonshet was afterwards added as defendant No. 11. A “deorce
for possession was awarded against all but Sonshet * (seo ' Exhibit 18), who had de-,
clared to have been unnecessarily joined, . Plaintiff, on going to take possessxon,
was resisted by Sonshet’s tenant, and he, therefore, now sues Sonshet, who was then
not in possession but has since taken possession and claims on his title, The papers
in the former case are now before me in appeal, and that appeal and this have been
heard on consecutive days. It is proved that plaintiff had possession for six or eight
Years prior to his dispossession by the defendants in the former suit. » As Sonshet
and his tenant have subsequently taken possession, plaintiff is entitled to oust them,
unless Sonshet can prove that he is the real owner of the land, From Exhibit 16 it
is elear that he purchased A’tmirdm Mah{devbhat’s right, title and interest®in the
Iand in dispute on the 11th January, 1890. With the papers in both eases before

* me, I am unable to say with certainty what right, title and interest A'tmdrim bad. .

“From Exhibit 31 it appears that he paid various sums of tfoney to Sundrdbsi kom

" Govind R4mchandra and other people calling themselves khots, - Perhaps these are
 the Khots of the village, Graﬁtmg that they are, I donot know whether A'tmdram’s ™
rights, if he be a tenant at all, were those of a dhdrekari or quasi-dhdrekari, occa-

pancy téenant or ordinary tenant, transferable or non-transferable. The khots are

" the persons principally interested, and they ave not called ag witnesses, nor are they

19

’ca,se. :

- made parties to the suit, I am of opinion - that Sonshet has failed to prove“ his

Sonshet preferred a second appeal
Manelcshdh J.-Taleydrkhin for the appellant :—We clmm as -

: purchaser a.t a Court-sale held in execution of the decree agamst‘

A’tmérdm. | Wehave bought A’tmardm’s rights. The plamtlﬂ' is

" A'tméram’s heir, - Whatever eq_ultle@ bound A’tméré.m, bind the

plamtlﬂ"
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. Dagi A'bdji Khave with Visudev G. Bhanddrkar for the re-

spondent (plaintiff) :— A’tm4rdm’s tenancy terminated athis death,
and Sonshet, who purchased A’‘tmérdm’s interest, hasnot shown

- any title to hold the land after that time. He has-not proved
| the nature of A’tmdirdm’s- tenaney - ’

[FULTO\' J «—If so, Atm!uém ‘must, be plebumed to. ha,ve
been a tenant from year to year.]

‘An annual tenant in a khoti viilage cannot’ mortgage . his
tenant right. Section 9 of the Khoti Act (Bom. Act I of 1880)
enacts that even an occupancy teriant cannot mortgage his land,

much less can a tenant from year to yea,r;-Bon1bay Gazetteer,

Vol. X, p. 211; Nirdyan Balvanirdo v. Bdlu Vithu®. More-
‘over, a landlord is not bound to continue a tenancy from year to

" year after the dedth of his tenant— Govind Raghundth v. Ndrd-
_yan Dikshit®, The khot could put an énd tc A’tmirim’s tenancy
after his death by giving the land to another. Accordingly

“ Vishnu became the khot's tenant in his own right. A'tmérim’s

* tenancy having come to an end at his death, neither his mort-

- gagee, nor the purchaser in execution of the decree on the mort—

< gage, cgn now claim any title to the land." :

_ FULTON, J. :—Both these appeals’ haver‘been_‘heard; together,
the parties and the land in dispute being the same. It appéars
that the land originally - stood in the name of A’tmérdm, who

' mortgaged it without possession to one Hirshet. - A'tmirdm . was
the natural brother of the plaintiff Vishnu, and was adopted by

' his °maternal grandafther Mahddevbhat, who was originally

® holder of the land. He died about 1882., and after his death the
plaintiff paid the rent due for the year and got the khots to
enter his name as khdteddr. - Some years after A’tmdrim’s death
Hirshet sued to enforce his mortgage, and made A‘tmérdm’s

sisters Bhimabai and Jankibsi and the plaintiff parties. He
obtained a decree, and on bringing ‘the .mortgage land to sale, ib:

' was ‘bought by the defendant Sonshet The question now before.
“usis, whe%her Sonshet by that purchame obfalnei a right .to pos‘_;

session. . o ST TIRE ; T

(1)1’ I, 1879 P, 243, @ F.iJ.,'IS_’I'I,.;w.;ISQ;
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v

°" Ths learned Assistant Judge has correctly pointed out in’ his

judgment in Appeal No. 556 of 1891 that by this transaction
Sonshet purchased the right, title and interest of A’tmérdm, but .
when stating .that he could not say for certain what right, title
and itlterest A’tméram had, he failed to draw the usual presump-
tion from the fact of A’tmérém’s paying rent to the khots that
he leld the land as’ their tenant. For what term the tenancy .
was to continue, is not proved ; but in the absence of all ‘evidence

- on the subject, the Court should have presumed that it was an
“ordinary tenancy from year to year continuable. until legally
termmated-—-Govmd v. Nardyon®), :

Mr Vésudev Gopél contended that the entry of the plaintiff’s
'na‘.me by the khots as tenant instead of the name of the sister
or sisters of the deceased, who were the real heirs, would termi-
nate the tenancy; but although on the assumption that the
tenancy was- an annual one, the khots were entitled to determine
it by giving the proper notice, there is nothing to shdw that they.
have ever done so. The heirs themselves could not surrender it

‘to the prejudice of the mortgagees’ rights—Sukru v. Tafazzul®;

and their acquiescence, if they did acquiesce, in the entry of the
plaintiff's name as tenant would not have the effect of teyminat-

ing it. ’ : o

- Under these circumstances, Sonshet being purchaser of & tenancy
which has never been legally put an end to, is entitled to be put
into possession.- No question of limitation arises,as twelve years’
have not elapsed since A'tmérdm’s death. o
Mr. Vésudev Gopal contended that under the Khoti Act_ the
tenancy could not be transferred ; but on reference to the Act we
find that while occupancy tenancies are not transferable except
under certain circumstances, there is no prohibition to the trans-
fer of . an ordinary tenancy such as in the absence of evidence on
the subject we must presume A’tmdrém’s tenancy to have been.
The reason for this distinctionis apparent. In case of an ordi-

. nary. tenancy; the khot can at any time get rid of the tenant by

giving him notice ; whereas, if a transfer of an occupancy tenancy

could be carried out- against his wishes, he might be ' provided

with a fenant whom he did not like and could not eject. _
" (P, J, for 1877,p. 182, - @ I, L, R, 16 AL, p. 399,
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We must point out that as Sonshet was made a party to Suif

,No 158.0of 1890 the Court should have decided as tohis title. The
- suit was not brought within six months of the alleged dlsposses-

. sion, and, therefore, the plaintiff was not entitled to a decree -

, hnt;l after adjudication on Sonshet’s plea that he. was not the
owner. If the plaintiff was not the owner, he could not be
awarded possession from defendants Nos. 1 to 10 ; and there was no
authorlty for refusing to determine the issue of the title raised
by defendant No. 11, and thus rendering necessary a second
“suit.

We now reverse the decrees of the Assistant -Judge ih both'

appeals and that of the Subordinate Judge in Suit No. 158 of 1890, -

and we. restore that of the Subordinate Judge in Suit No. 254 of
1891, and dlrect that plamtlff do pay all Sonshet’s costs in both
su1ts throughout L
Decrees reversed.

'CRIMINAL REFERENCE.

it

‘ Before Mr. Justice Jar dt'ne ahd My, Justice Rtirzade.
IN RE GULA'BDA’S BHA'IDA’S *. ‘
1‘Dwmct Mumczpal Act (Bombay Aet VI of 1878), Sec. b4—“ Qffinsivé 1 zgwd’
—Does not include mere waste or, dirty water, ’

A pegson does not render himself liable to a penalty under section” 54 of “Bombay
Act VI of 1873 for cllowing mere waste or dirty water. to run from his” premxsen on
toa pubhc street unless the wa,ter is « oﬁenswe 2 :

REFERENCE by T.. S. Hamxlton, Sesswns J udge at Sulat under ’

' section 438 of the Code of Criminal Procedure.(Act X of 1882)
_.The reference was in the following terms :— '

« Under the prowsmns of sectlon 438 of the Code of Cumlnal

Procedure, T have the honour to for\vard for the _conmderatxon.of _

their Liordships, the pépers and proceedings in a criminal, case,
_ wherein Guldbd4s Bhaidas was conv1cted on-the Sth August last
by A Wood Mag1stmte Flrst Olass, _of this, dlstrlct of an

* Criminal Reference, No, 121 of 1894‘ . -
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