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B!:fof‘e M') Jastwe Jm dme omd M. Justice .Raﬂouiep .

AMBA'BA’I (ORIGINAL PLAINTIFF), API’ELLANT, o BHA’U 3IN
... BAYA'RA'M (on1ciyay DEFENDANT), ‘RespoNpeNt.¥ .
Lafzdlor(l emd temmt ~Yearlj 7 imant«Notwe to qmt——-Dzsclazmer oj‘ lemdlord’
- title inthe couvse ofpleaﬂmys-—]'¢ ansfor of .PropertJ “Act (I v af 1882), :S?Z':. 111
© O dnd 116~—Not petrospective._ .-~ ; ey

“The swtlons of the Transfer of Property Act (IV of 1882) relatmn' to notics do nob
apply to suits instituted ‘befote thate Act camo mto opexatxon. Befoze that Act

.

-

- cgme fnto opération atenabt other than a ménthly: ten:mt, holdmg over_on the ter ms :
“of his lease, was entitled to-reasonable—-thmt igto say, in the caso of.lands and in the -

absence of usawe or stxpulamon %o Jhe contrar) —t0_six monhhs notice to qmt.

stclmmer ‘of a landlord’s itle: after suit hrought in the pleadmgs does'not of ltself .

determme $he teuancy,and routdef notxce to quit unnecessaly. PR

SECOND appeal ‘ from - the’ decmon of W. . Crowe, sttnct

»

. Judﬂegfl)oona, in Appeal No. 97 of 1,693 oL

“ In 1892 the plamtlﬂ' sed to, eject | the defendant from ) house, ;

alletrmd that the house had belonged . to ler. husbands brot'her
Tnbhovan J otném and’ had been ieased by him t6 defendant-
under two rent-notes dated 19th; lhy, 1867, and 28¢h J une, 1871,
1especb1vely that after Tubhovau 8 death in 1882 defendant
: orally agreed with ‘the plathEE tohold ¢ over the premises op the-

P

* saipe terms as before, and to vacate the house on demand ; that "

the defendant refused to- dehver up possessmn and pay renf, from
T 19th May, 1889 ) N : P

»y

Defendant pleaded that the hou-se belonged to lnm s Qnd not to
the pla:mtlﬁlor Tubhovan that he- had not ‘executed: the rent-
« notes referred to in the plamt and’ had not rented the plémlses

from plam'mﬁ' or Tubhomn. Coem T B -

The Couxt of first m;,;tance held that the house had belonged to
Tnbhovan that plaintiff was- the heir of Tribhovan ; that the de-

fenda.nb occupled ﬁhe. house first as Tribhovan’s tepant and after

Tnbhovan S death as plammff’s'tenant and that as he refused ﬁo

 pay rent or. quxt the premises, Lie Svas liakle to be e;ected A, de-:

cree was accor&mgly passed awaldmg possessmn of the house to

econd Appea,l No. 65 oE 19 1,

. .
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1895, - the ,pla,mtlff On appeal tlns decree was reversed by the D1str1ct
AMBA'BA'I - Judge for the followmg reasons fee . e .
BI{ A’U. e B,) seétion 111, clause (b), cqpled mth sectmn 116 of Act IV of 1882 a notice to -
qmt is necessgry to determine the tenancy Sectiol 116 describes the effect of holding
' over =1t is contended that the objection- was not raised in the lower Couit ner in the :
: memorandum of appeal ; but that pomt hos been decided in. Vithu. v. Dkomi JONS
. where if was ‘held that it was open fo deféndantto take'the obgectron of want “of proper -
" potice Even in second appeal. 1. find that in the absence of such notrce no . decree -
for e;]ectmcnt can be pa.ssed »? o .' : .

Agaxnst thrs dec1suf)n the plamtlﬁ' appealed to the High Court

« Ganpat Saddsl»m Rio for appellant —Sections "111, clause
(b) and 116 of the Transfer of Property Aet (IV of, 1882)
‘have no epplrcatmn to-the present -cage. “The present surt

" ‘was filed in 1892, 4.e., before - the Act .camé- into. force Jin this .
Presrdency on the lsb January, 1893, Bection 2 of the Act’
e*;pressly declares -that it, does not affect any right or hab1l1ty
arising out of;any lecrel velation constituted before the Act
" comes ifto force‘ The lower Court was, .therefore, wrong 1n
 giving ‘the Acta.retrospectwe effect: - Apart from-the Agt, the law ;
. i clear‘that a tenant who repudiates  tire title of his landlordis:
not entltled 0-g notice to quit. 'The drscleu.mer of the landlord’s *

" title works a forfeitare of the- tenancy, and renders *a notice to.
qmt unnecessary—Babzz V. Vishvandth @ Lalu v. Bdi . Mottm
Biti &, . Tn the present casé thére is an addltionel reason why' a.-
natice to Yuib is not necessary Itis found as a fact . that de-

. fendant occupied the house as a tenant of Tribhovan, On Trr-
- bhovan’s death the tenancy became a tenancy-at—wrll " The de-
" fendant was only a tenant on’ sufferance.” He was, . therefore, .

'heble $o be ejected ab any time, withoub any noticé to ‘quit— -
K’Mé’]t%aj’& Ve Aniom‘“) The.suit,’ therefor_e, is net"badlfor Want}’
0£ notice to qurt _ ; : ~ -

" Mahédev B. G’lwmbaz for respondent -»The provmmns of the
Transfer of' Property - Aet relating to notlce to gmt recrulate pros ;
cedure, and areptherefore, 1et10spect1ve They govern’ pending.

; surts. ~Sectiorr 111 (b) of the Act is, therefore, apphcable to the .
present case. As to the allecred drsclsumer of the landlord’s title,:

L L., 15 Bom, 407, ) LR, 17 Bom., 631.:
@1, L, B., § Bom., 228, -  @).1. L B, 1§ Bom, > 200
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-1 ix no’o shown to have occurred before the mstltutlon of the su1t. 180
. The ldndlord’s title was ‘repudiated for the first time in our writ- . . AMBA'BA'I
“ten. statement in the present suib Such a~disclaimer doesmot ~. ,BHAU.,

dispense W1th proof of a notice to qu1t~—— Vithw v. Dhond? O);
-Aby Bakar v, Venkatromann® ; Dodku v. Mad/&aerw(s) Ba.ba‘
V. Vishvandtht® is practically overruled, -+

:fARDINE, J. :+—Thg objection that notme t0. qult was necessary
before suit, was takén on appeal in the Distriet Coutt, and may be
-Heard here—Dodj v. Madhavmo(3) ‘The right of & yearly tenant .
to a reasonable” notice to quit is ‘a substantial right (Colé - on
DJectment Chapter 8) just as the rmht to detérmine such a ten- :
ancy by notice is a necessary in¢ident. The suit baving begun
-before the Tmnsfer of Property Act, 1882, came into force in this

. Pi"es1dency, it is unaffected, thereby, -as provxded in section 2,

~ clause 8, The disclaimer @f the landlord’s: title -made in" the

"wmtten sta.tement would not Operate by itself asa forfelture S0

. ias to render notlce to qmt unnecessary — Vitha v. Dbondz@ Docﬁm

. Madizwvrcoo @,  The-Court confirms the’ decree Wlth costs, .

"Ry’ NADE . ——The first contentmn raised in this appedl has
refclence to the‘queshon whether the District Judge ‘was. in .
_error in epplymg sectxon 111, ¢ cleuse (@), and seetwn 116 of the
Transfer of Property Act to the plesent case.. " . T

- It wds contended on appellant’s behelf that as the orlganal suit -
in thg Bé,rématx Couit was instituted 1n "1892, long before the
notification  extending the Ack to this 'Presrdency was 1ssued ig
“January, 1893, the provisions of that Act were not: apphcable to

the present case.  Mr.- Chauba:l for the Tespondents,. however,
- urged that the Transfer of Ploperty Act in this connection only
' ,-regulat'ed procedure, and came into immediate operation.-. We are,
.. of opmlon that this contention is not; valid, and that the Dlstrlct
© Judge was in'error in giving a 1etrospect1ve operation to the pro-
- visions of ActIV of 1882 regarding notice. Section 2 -of the Act -
~ expressly prov1des that nothing herein:contained shall e deemed

to aﬂecb any rwht or 11ab1hty arlsmo out of 8 legal relatlons‘lnp

d) I. L R., 15 Bom., 4070 o« ALL, R.‘ 18 Bom., 110. :
. (2) I Ln ,18 Bomn 107 “" oL “ I I RO’ 8 Bom-, -l28
' (5). I L.R 15 Bom., 407.
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o 1% . constntuted before the Act came mto fowe, which,in thls Pres1dency
‘ ;Augénﬁx ) means before Ist J2 anuary, 1893 -Section 6 of tlee (feneral Clauses.
- Bufu, . Acb 1 of 1868 also contams the same reservation, . The power t¢ .
) cJect is-a vested right- Whenever it is allowed by law or valid--
. Usage, and cannot be said to bé a mere matter of plocedure, ora
. pottion of ad;;ectwe law (Inthe matter of the Petition, of .Rat&nsz .
. Kalidnji ). "In. Benwal “this’ point was expressly cons1dered in
veference to mottwme smts bxoUOht before Act IV of 1882 ‘cams.”
intorforce in: that Pleeldency, and it was held that such suits. -
. ¢ould - not be treatgd as being’ mst1tuted unde‘r the pravisions - |
7 of the “Act— Biij Nath Perstdd v. Moheswdri. Pershdd-@ and
Mohcebzr “Pershid v. Gunyadﬁm Per shdd®, The ‘point was de-
; c1ded similarly hy the Allahabad Hi'&h Comt in Sitla Bakhsh v,
Lalm Prgsad®, The Madras Hwh Court took a similarview wf
* sections 111 and 112%£ the Adh it 4 case wheve & questxon of
~forfeiture for non-payment “of . rent * arose on a leasp of 1349~ -
. Nrigona v, Naraydna @, Following these authorities ‘wé hold)
that sectmn 111 (b) and qectlon 11 6 dld not apply to. the ple%ent
ssuib, . T, s
Th1s makee 1{: necessmy to- mqmre Whether, under the law as
1t stood before 1st January, 1893, a noticesto quit was necessary
‘in the cncumstames of his cage. . Plaintiff brought this suit, as' :
helr of one Tribhovan, to eJect deferidant from a house Whmh'
“was leated to defendant by Tribhovan in 1867 and 1871
_under two rent-notes. The periods provided for in tlwse;g-.gses o
gxpn ed long ago, and pla,mtxﬁ' conténded that defendant continued .
. in possession under an-oral contract: by which he agreed to. vagate . ;
the house on -demand, and mea.nvyhlle pay- the ©ld zent of. Rs. 15 ,
per ganum for 5 khans._ Dofendant denied the gxenublon of the -
“wenit-ngtes, .and also-disowned -the Ztenancy, and claimed that hé, *
-and not. 'I’mbhovan ‘was owner'of the house: "Bhe Court of first *
Instance held that the rent-notes were proved and that deferidant: -
" was a tenant of the plaintiff holdmg over on, the old terms The *
questlon for consideration is. thus’ .whether, in " this ‘state. of the
pleadmgs defendant was entxtled to’ a notxce bef01e plamtlﬁ’,' -

‘© LLR} 2’80111,148 B LL *'R,l‘i Cal., oL

(@I’LR,HC@ ABL. :' © 1L LR, 8 AL, 3esﬂ«
® L L R GMad 327 at p, 950, .
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could brmg the. c;ectment suit agamsb hnn. -As the rent accmd- LIRS
ing to plaintiff, was; Rs. 15 per. annum, it is clear that the tenancy © AwmksA't
" wag not from month to month in Wwhich lattéx case the -Calcltta ™
Hm‘h Court has held that a month’s notice was. reasonable: notice .

. -—Nocoordass Mullick v. Jewrdj " Bdboo . The ease clearly falls
within the- principle .0 of the role Jaid down in' Chaturi Sing™¥.
Makund Ldll ®, where 1t; was" held tBat thefe ,Was 10 differente -

-+ between the pos1t10n of a rayot Tioldirg without & pa.tta and that
of one- holding o¥er after the term covered by & patta with-the
consent of the owner, and tha,t such 2 tenant could not be evicted
thhout a 1easonable notice to qmt Whiat i is & reasonable rotice

is always a questlbn of fach ‘dependent o custom and‘ contrac’o

= =Jagut Chumder Y v. Rup Cliand®, but in the absence of an -
.‘ express. stlpulatlon or local udage to the contmry it has been held
- 'that six montiis’ rotice is- 1easonab1'e in-the case of lands——Pandu-
mny Vo Yedpeshugr W, e .

. ST e X
. A . ie

. T e
. V‘BHAVa _’

SO E! 19, however contended ‘chat as defencia,nt in th.ts‘casc demcd -
: pLuntxff’s right; that disclaimer ‘wassufficient by.ltself to termin-
ate the tenancy, .and' o notice'was necessary. This doctring® of*-
dlsclalmer was ab one time carried very far; but the firsh case®on
the subjéet 1ep1e<sented by the- ruling in Biba v, stlwanatk ®
was. questioned in Purshotam v. Dwttatfmw ® and cxpressly ig-:
" stnted from in Vctlm v. Dhondi . -This . latter case was dlstln-
guighed in & later- ruhm-——LoduV. Bii Motan Biti ©, ‘it the -
: .suﬁ-“s this last case was bxought by the purchaser “of. the-te-
: nanﬁ’s rights-against the fandlord, and it is not, thelefow., much,
~ to the point here..” The distinction between a disclaimer prior to
suit’ and a d1szla1mer in thie course.of pleadmgs, was fivst noticed ..
in Vztlzu v. Dhondi @ and was affirmed in Afu.Balar v, Venkat-.
" jamand (10).and Dodku V., Madha@raw(“’ On behalf of the aps."
'Scllant some stressewas laid- upd’n the words « permissive pos- -
' Sesswn ? used in’ Kus?ma;z V. Antaﬂ 27 and " an mfcxence was

-

o pBeng L.T,263 7 7 0. 1.1 R 15 Bom, 407

. @TLLER, 70,710 % . (L LR, 17 Bom, 631

T '_I.L.R.,QCa_L, 48 . 07 © LLR, 15 Bom, 407, ;
+, L1, R, 6Bgn, 70, .. .© . GO LLR, 18 Bouf, 107. .
1 L. B, 8 Bom;228. . ¥ (11) 23i2., 110,

L ®L LR, 10 Bom, 660 - - . VDLL Ry 18 Bom, 253
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' drawn therefrom that defendant was only a tena,nt on sufferance
" The word-¢ permissive ’ usedl in that judgment qppears to s only
* to be nsed to distinguish such posséssion from adverse possession,
cand it had reference chiefly. to the question of limitition. ' The

point about notice was not touched upon in that-case. In the
present case, plemtxﬁ' stated that the defendant had orally’ ameed

“to~acate on demand, but there, was no ev1dence given on this.

point, Therg was no dlselzumer of plaintiff’s ownership prior to .
the 1nst1tut1on of the suit, and the denial in the written, state-

- ment ‘had ‘not the’ ‘effect of dispensing with .the obligation of .
-giving reasonable notice. The appellant’s suit was, therefore,-

rightly regected by the lower Court of appeal, though the ground
assigned by it for d1snnss1ng the- claim was ;Ramly untepable. , \

~We eccordmgly dlsmlss the appeal and conﬁun the decree Wrth

.

3 .Decree con/' wmed

.

APPELLATE CIVIL
- ~Before Mr. J'usttce Tardine amZ Mo, Justice R(made.

HARIBHA’I GANDABHA'I _(om161¥AY, PLAINFIFE), APPELLANT, v THE
SEGRETARY OF STATE FOR I‘\IDIA IN COUNCIL (ORIGINAL Dm- .
FENDANT), BesponpEyn ¥ - .. e

-‘_Bombay Revenue Jumsdzctwn Aet (X of'1876), Sees, 3"and 11—-Bm‘ ofgums- B
k dzetzon—Forest officer not @ 1evenue qﬁ?aer—-l"orest Act (VII of 1878), Sec. Sl-g e

The bar of ]urxsdwtwn contamed in section 11(1) of Act X of 1876 does not apply to-
eases.in which a Collector moves under section.81 of Act VII of 1878 to recover, at
the request, 'of ' forest ofﬁcer, the’ pnce of cut- timber sold b¥ the- latter v.nder
sectlon 8L of Act VII of 1878 . .

' APPEAL from the decxsmn- of T. Harmlton, Dzstrlct Judge of

S

Surat, in Suit N, 16118933 |

One Gulébkhan Ahmadkhan purchased certem Wood cub in”

: the Government forest of Nawépuras in Khéndesh, but as -he

. et T *Appeal 'No. 169 of 1894
(1) ﬁectmn 11, 'Bombay Rev enue J unsdmtlon Act (X of1876‘

- No Civil Court shall entertain any “suit against Government on account of ™ any ach-op omxsswn of
any revenue officer unless -the plaintiff first proves that, previously to bringing hig suxt,‘he has pre<

: seuted all such appeals allowed by the law fof the time being in force as; mthm-the penod of limifas

tlon allowed for brmgmw such smt it was possible to present,
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